
 
 

 

State of Washington 
PUBLIC DISCLOSURE COMMISSION 

711 Capitol Way Rm. 206, PO Box 40908  Olympia, Washington 98504-0908  (360) 753-1111  FAX (360) 753-1112 

 
TO: Members, Public Disclosure Commission 
FROM: Nancy Krier, General Counsel 
DATE:  March 21, 2013 
SUBJECT: Continued Discussion of Campaign Activities on the Internet –  
  Draft Possible Amended Rules and Draft Possible New Rule in Title 390  
  WAC; Top 5 Rules Update – March 28, 2013 Meeting 
 

Agenda Item 
 

At its March 28 meeting, the Commission is scheduled to review draft possible 
amended rules and a draft possible new rule in Title 390 WAC to address campaign 
activities on the Internet.  The Commission is also scheduled to hear from a speaker 
from Maryland, and perhaps from others who have been invited to or wish to address 
the Commission. 
 
As detailed at the end of this memo, if the Commission approves proposed language at 
this meeting, a public hearing can be scheduled for the May 23 meeting, and if adopted, 
the rules would be effective prior to June 30.  If the Commission determines the drafts 
need more work, the rules may or may not be effective before the June 30 deadline for 
the upcoming November election, depending upon how you decide to proceed. 
 
Background 
 

Since May 2012, the Commission has reviewed background materials and 
Interpretation 07-04 (Campaign Activities on the Internet), to consider possible updates 
reflecting current use of technology in state campaigns.  In January, the discussion 
noted that several rules referenced in the interpretation could benefit from being 
updated.  In February, the Commission agreed to consider updating several of its rules 
and discussed its approach in that rulemaking.  A copy of the February memo is 
enclosed for ease of reference. 
 
Guest Speakers 
 

Jared DeMarinis, Director of the Maryland State Board of Elections Candidacy and 
Campaign Finance Division, is scheduled to address the Commission via Skype and 
answer any questions regarding that state’s experiences.  Maryland requires 
disclaimers in online political advertising and websites.  Staff thought it would be useful 
to hear from Mr. DeMarinis.  See enclosed excerpt from the Maryland board’s website, 
summarizing that state’s requirements.   
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In addition, staff has invited persons who work with online ads, and PDC stakeholders, 
to address the Commission.  As of this writing, those additional speakers, if any, have 
not yet been confirmed.   
 
Title 390 WAC - Draft Possible Amendments and Draft Possible New Rule; Top 5 
Rules 
 
Staff is providing draft possible amendments to four current rules and one possible new 
draft rule for Commission review, discussion, and possible approval of proposed 
language.  The drafts are enclosed.  Options and points that may need further 
discussion are highlighted in yellow.  Here is a summary by topic and rule, and a 
summary of the status of the rules regarding Top 5 disclosures on ballot measures. 
 

POLITICAL ADVERTISING 
 
WAC 390-05-290   Definition - Political advertising.  Currently, this rule explains what 

is not political advertising.  Draft amendments    
 

 Explain what is political advertising under RCW 42.17A.005(36). 

 Define the statutory phrase “mass communication” and describe other terms. 

 Provide options:  Staff is providing several options to describe the scope of a mass 
mailing (200, 500, 1,000 items), and to describe the time period in which those 
mailings occur (30-day period, calendar month).  The draft includes emails and text 
messages in mass mailings. 

 Update exclusions from what is political advertising (letters to the editor, other 
examples where payment is not normally required). 

 
PERIODICAL 

 
WAC 390-05-520  Periodical.  Currently, this rule defines periodical.  Draft 

amendments    
 

 Define “periodical” to include online publications, except for electioneering 
communications. 

 Note that periodical for electioneering communications is defined in the rule as a 
communication “on paper.”  Electioneering communications are made only via 
broadcast, cable, satellite television or radio transmission, U.S. postal service 
mailing, billboards, newspapers and periodicals.  RCW 42.17A.005(19)(a). 

 
ONLINE POLITICAL ADVERTISING 

 
New Rule – WAC 390-18-XXX Online political advertising.  This draft new rule would 
provide more information about disclaimers and other disclosure requirements in RCW 

42.17A.320, as applied to online political ads.  The draft new rule would  
 

 Explain that the disclaimer and other disclosure requirements apply to online ads, 
unless exempted by statute or rule. 

 Explain that a candidate’s party preference is required to be included in online ads. 
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 Explain the requirements for ads that originally run in one format (paper, radio, TV) 
but are also disseminated online, or disseminated only online. 

 Explain that the sponsor’s name and address must be included on political 
committee websites, and other websites sponsored for the purpose of appealing, 
directly or indirectly, for votes or for financial or other support in an election 
campaign. 

 Explain that small online ads can use automatic displays described in WAC 390-18-
030 when ad size limits make full compliance with the required disclosures in RCW 
42.17A.320 impracticable. 

 
EXEMPTIONS FROM SPONSOR IDENTIFICATION 

 
WAC 390-18-030   Advertising — Exemptions from identification.  Currently, this 
rule provides a list of ads where sponsor ID is not required because it is impractical 

(skywriting, potholders, small newspaper ads, many others).  Draft amendments    
 

 Add a reference to small online newspaper ads and other small online ads. 

 Describe the criteria for alternative disclosures in online ads, where including all the 
information required by RCW 42.17A.320 in the ad is impractical due to the vendor’s 
space or character limits.  In preparing this draft, staff took into account prior 
Commission discussions to date, as well as the March 2013 Federal Trade 
Commission guidelines for online advertising disclosures (.com Disclosures – How 
to Make Effective Disclosures in the Digital Advertising Age), available at: 

      http://online.wsj.com/public/resources/documents/20130312disclosures.pdf 
 

 Provide options:  Staff is proposing options, including options addressing the 1995 
Commission interpretation of McIntyre v. Ohio Elections Commission for ads 
produced by individuals using their own modest resources.  Those options address 
whether to include only the 1995 criteria (see list in the Political Committee Manual 
excerpt, enclosed), remove some criteria, and/or include other criteria.  

 Add a reference to internal political communications. (Internal political 
communications are discussed in greater detail in Commission Interpretation 08-01). 

  
VOLUNTEER SERVICES 

 
WAC 390-17-405 Volunteer services.  Currently, this rule explains more details 

regarding volunteer services to a campaign.  Draft amendments    
 

 Add website and online activities to the list of common campaign activities by 
volunteers. 

 Provide options:  Staff is providing options to address when an individual’s volunteer 
website design or Internet advertising production for a campaign qualifies as a 
“volunteer” activity that is not an in-kind contribution.   
 
Typically, by statute and unless otherwise addressed, to qualify as a volunteer 
service that is not an in-kind contribution, the individual must render uncompensated 
services of the sort “commonly performed by volunteer campaign workers” or 

http://online.wsj.com/public/resources/documents/20130312disclosures.pdf
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personally incur “incidental expenses” not exceeding $50. RCW 
42.17A.005(13)(b)(vi). 

 
In addition, WAC 390-17-405(1)(k) further describes that to qualify as a volunteer 
service for campaign consulting and advertising and similar campaign services, the 
volunteer must not “ordinarily charge a fee” for the service.  In 2007, in Interpretation 
07-04, the Commission applied this provision to Internet advertising production, but 
not to website creation and design.  At that time, the Commission described that it 
wanted to encourage campaigns to use websites but recognized many lacked the 
technological capability.  On an interim basis, the Commission determined that 
volunteers who are not full-time website professionals and earn no more than 
$10,000 per year from others for website design and creation (for example, for their 
schools, community groups. etc.) could still provide “volunteer” services to a 
campaign.  In 2007, the Commission described it would begin rulemaking to address 
this in WAC 390-17-405. 
 
The options in the draft query whether the Commission wants to take this same 
approach in 2013. 

 
TOP FIVE 

 
In May and June 2012, the Commission adopted language on an emergency basis in 
two rules, WAC 390-18-010 and WAC 390-18-025, to address Top 5 disclosures for 
ballot measures. 
 
The Commission also approved that language as proposed permanent language, so 
that a public hearing could be held on the proposed permanent changes.  The 
emergency rules have expired but a public hearing has not been held.  Staff proposes 
to proceed with filing that language as permanent language and scheduling the public 
hearing at your May 23 meeting.   
 
While WAC 390-18-010 was also listed in my February memo as one that could be 
reviewed in the Internet discussion, staff suggests holding off on other amendments to 
that rule at this time.  Staff makes that suggestion in order to allow the Legislature to 
address the agency-request legislation concerning aggregation of contributions in the 
Top 5 ballot measures, and in light of the Commission’s Internet rulemaking discussion 
on the several other rules to be discussed at the March meeting, both which could 
impact the Top 5 rules and prompt other future amendments.  
 
 
Calendaring Next Steps  
 

As you may recall, the Commission’s statutory deadline at RCW 42.17A.110(1) for 
enacting rules that affect campaigns does not always neatly line up with rulemaking 
notice, hearing, effective dates for rules, and other procedural requirements in the 
Administrative Procedure Act, as well as Commission meeting dates.   
 
In sum, if the Commission approves proposed rule language for some or all of the rules 
in March, the language can be filed with the Code Reviser and a public hearing 
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scheduled for the May 23 meeting.1  Any rules adopted at the May 23 meeting can be in 
effect prior to June 30.   
 

However, if the Commission determines any or all of the March drafts need more work, 
then your options are as follows: 
  
 (a)  The discussion can continue at the April 25 regular meeting, or at 
 other future meetings, if you are okay with the rules taking effect after the 
 November general election.  While any proposed rule language approved 
 at those meetings can be scheduled for a public hearing beginning in 
 June, the language cannot go into effect until after the general election.    
OR 
 
 (b)  The Commission could schedule a special meeting by April 15  to 
 approve rule language so it could be filed with the Code Reviser and 
 be considered for adoption at a May 23 public hearing, which would allow 
 the rules to become effective before June 30 and therefore applicable to 
 the 2013 elections. 2 
 
After the rulemaking, the Commission can also then turn back to Interpretation 07-04 
(Campaign Activities on the Internet) to amend it so it is consistent with rule changes.  
 
 
 
Enclosures: Maryland State Board of Elections Materials 
  February 23, 2013 Meeting Memo  
  Political Committee Manual Excerpt - McIntyre v. Ohio Elections   
    Commission  
  Draft Possible Amended Rules and Draft Possible New Rule 
  Summary Chart   

                                            
1
 May 23 is the last regular Commission meeting date by which permanent rules can be adopted prior to 

the June 30 cutoff in RCW 42.17A.110(1) for rules relating to campaign finance, political advertising, or 
related forms for the 2013 campaigns, until after the November general election.  There is a 31-day delay 
between the date of adoption of permanent rules and the date they are effective. 
2
 Under the Code Reviser’s publication schedule for the Washington State Register, the April 25 regular 

meeting is too late to publish proposed rule language for a hearing at the May 23 regular Commission 
meeting.  If proposed language is to be approved in April for filing with the Code Reviser and for a May 23 
hearing, the language would have to be approved at a special meeting and filed with the Code Reviser by 
noon April 17. 
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