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STATE OF WASHINGTON 
PUBLIC DISCLOSURE COMMISSION 

In the Matter of Enforcement Action PDC CASE NO. 12-160 
Against: 

COMMISSION STAFF'S RESPONSE 
Aaron Reardon, TO MOTION TO DISMISS AND 

ALTERNATIVE MOTION FOR 
SUMMARY JUDGMENT 

I. INTRODUCTION 

Commission Staff will .demonstrate at hearing that the Respondent, Aaron Reardon, 

committed multiple violations of former RCW 42.17.130 when he: 1 used his count cell A ) y 

phone and office in furtherance of his re-election campaign for Snohomish County Executive; 

and 2) hired employee Kevin Hulten who likewise used county resources in furtherance of that 

campaign. The Respondent has moved to dismiss this matter on the theory he has been 

prejudiced by the charging document issued in this matter. The Respondent has failed to 

demonstrate any prejudice, as he has been adequately notified of the alleged statutory 

violations. In the alternative, the Respondent asks for summary judgment in his favor, but has 

failed to carry his burden of showing the absence of disputed issues of material fact and that he 

is entitled to judgment as a matter of law. The Respondent's motion should be denied in its 

entirety, and this matter should proceed to hearing. 

II. BRIEF STATEMENT OF FACTS 

A. Procedural History 

On December 2, 2015, Commission Staff issued a Notice of Administrative Charges 

(Notice of Charges) in this matter. Respondent's Motion to Dismiss and in the Alternative 
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1 Motion for Summary Judgment (Respondent's Motion), R-Exhibit (R-Ex) 1.1  The Notice of 

2 Charges alleges the Respondent is in violation of RCW 42.17A.555. The Notice of Charges, 

3 however, includes a footnote wherein it is clearly explained that effective January 1, 2012, 

4 RCW 42.17.130 was re-codified as RCW 42.17A.555. Id. Additionally, on December 2, 

5 2015, an Enforcement Hearing Notice was issued, also indicating that effective January 1, 

6 2012, RCW 42.17.130 was re-codified as RCW 42.17A.555. Id. That hearing notice also 

7 indicated the Commission's penalty authority is up to $10,000. Id. The hearing is currently 

8 scheduled for April 28-29, 2016. 

9 B. Aaron Reardon's Misuse Of His County Cell Phone And Office 

10 Aaron Reardon hired Colby Underwood as a campaign consultant for his 2011 re- 

11 election effort. Reardon ROI, Exs. 8-9. Mr. Underwood was not under contract with the 

12 county, nor was he paid by the county. Reardon ROI, Exs. 8, 16. He was on contract with the 

13 Reardon campaign to "perform consulting work for the [c]ampaign in providing fundraising 

14 support and other consulting services." Reardon ROI, Ex. 18 at 1. Mr. Reardon's campaign 

15 reported expenditures totaling $41,417.92 to Colby Underwood Consulting. Reardon ROI, Ex. 

16 20. Mr. Reardon's campaign also reported making expenditures to political consultant TR 

17 Strategies, LLP totaling $129,220.02, to campaign media specialist Fletcher Rowley, Inc. 

18 totaling $81,639.92., and to consultant Zachary Shelton totaling $17,608.76. Reardon ROI, 

19 Exs. 17, 19-20. 

20 Between December 2010 and November 2011, Mr. Reardon used his county-issued cell 

21 phone to make and receive 3,019 minutes of telephone calls, and send or receive 1,186 text 

22 messages, to Colby Underwood and other campaign consultants he was working with, 

23 including Terry Thompson of TR Strategies, John Rowley of Fletcher Rowley, Inc., and 

24 i All exhibits cited can be found attached to the Respondent's Motion, or as attached to this Response. In 

25 
conjunction with this Response, staff is providing its Report of Investigation and attached exhibits in the Aaron 
Reardon and Kevin Hulten matters. The exhibits will be cited herein as R-Ex. _, Reardon ROI, Ex. _,or Hulten 

26 
ROI, Ex. 
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1 Zachary Shelton. Reardon ROI, Exs. 1-4, 17, 19-20, 26-29. Some of these calls resulted in an 

2 overcharge fee of $141.25, which was billed to, and paid by, Snohomish County. Reardon 

3 ROI, Exs. 28-29. On approximately 56 separate occasions between January and October 2011, 

4 Mr. Reardon met with Mr. Underwood. Reardon ROI, Exs. 5, 21-22. Snohomish County 

5 employee Nancy Peinecke, who was responsible for maintaining Aaron Reardon's county 

6 calendar, confirmed Aaron Reardon met with Mr. Underwood at his county office. Reardon 

7 ROI, Ex. 10. Gary Haakenson, then the Snohomish Deputy County Executive, also observed 

8 Aaron Reardon meeting with Mr. Underwood in Mr. Reardon's office. Reardon ROI, Ex. 11. 

9 C. Aaron Reardon's Hiring Of Kevin Hulten 

10 Aaron Reardon hired Kevin Hulten to work as an Executive Analyst with Snohomish 

11 County on January 18, 2011. Reardon ROI, Ex. 25. According to his job description, the basic 

12 function of Mr. Hulten's job as Executive Analyst was to "review and track items submitted by 

13 county departments to the Executive's Office which required Executive and/or Council 

14 approval." Id. at 4. His direct supervisor, Gary Haakenson, described the position as, "working 

15 primarily on constituent and legislative issues on behalf of the Executive's Office." Id. at 3. 

16 Mr. Hulten was a management exempt employee, but his normal working hours were 

17 considered to be between 8:00 and 5:00 p.m. Id. at 1. 

18 Documents from Kevin Hulten's Snohomish County issued laptop show that between 

19 February and October 2011, Mr. Hulten used his county issued computer to engage in 

20 extensive opposition research against Mike Hope, Mr. Reardon's 2011 re-election opponent. 

21 Reardon ROI, Ex. 24. As noted on the document properties, this work was done during what 

22 would be considered normal working hours. Id. These documents included draft letters of 

23 complaint to the Public Disclosure Commission and other agencies against Mike Hope. Id. 

24 These documents were found as a result of a search of Kevin Hulten's laptop by Snohomish 

25 County officials. Hulten ROI, Ex. 5. 

26 
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III. ISSUES 

1) Should this matter be dismissed, where the Respondent was properly notified of 

his alleged violations of RCW 42.17 and misstates the penalty authority of the Commission? 

2) Is the Respondent entitled to summary judgment, where he has failed to meet 

his burden of establishing no disputed issues of material facts remain in this matter? 

IV. ARGUMENT 

A. The Respondent's Motion To Dismiss Should Be Denied 

1. The Respondent was properly notified of his alleged violations of former 
RCW 42.17.130. 

The Notice of Charges issued by Commission Staff complies with all requirements of 

due process and the Administrative Procedure Act (APA), RCW 34.05. Due process, required by 

both the 14th Amendment to the United States Constitution and article I, section 3 of the 

Washington Constitution, requires "notice and an opportunity to be heard." In re Bush, 164 

Wn.2d 697, 704, 193 P.3d 103 (2008) (citation omitted). Notice must be "reasonably calculated, 

under all the circumstances, to apprise interested parties of the pendency of the action and 

afford them an opportunity to present their objections." Mullane v. Cent. Hanover Bank & 

Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652, 94 L. Ed. 865 (1950); State v. Nelson, 158 

Wn.2d 699, 703, 147 P.3d 553 (2006). 

Here, the Respondent was properly notified of his potential, violations, and has a full 

opportunity to present his objections through the adjudication of this matter. Mr. Reardon has been 

charged with violating former RCW 42.17.130, the statutory provision in effect at the time of the 

alleged violations. While the Notice of Charges references RCW 42.17A.555, the document 

includes an explanatory footnote disclosing the recodification of former RCW 42.17.130. R-Ex. 1. 

As the Respondent appears to have been confused by this footnote, Commission Staff now state 

unequivocally that former RCW 42.17.130 is the applicable statutory provision. The Respondent, 
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however, has demonstrated no prejudice resulting from this alleged ambiguity in the Notice of 

Charges. 

Under the APA, when notifying someone of potential statutory allegations, only a short 

and plain statement of the matters asserted by the agency, and the legal authority and jurisdiction 

under which the hearing is to be held, is required. RCW 34.05.434(2). Strict rules of pleading do 

not apply to a contested case under the APA, although undue surprise and prejudice should be 

avoided. City of Marysville v. Puget Sound Air Pollution Control Agency, 104 Wn.2d 115, 119-

20, 702 P.2d 469 (1985). Here, the pertinent statutory language of former RCW 42.17.130 was 

not altered by the 2012 recodification. RCW 42.17.130 was amended, effective January 1, 

2012, as follows: 

No elective official nor any employee of his f ({erler-})) or her office nor any 
person appointed to or employed by any public office or agency may use or 
authorize the use of any of the facilities of a public office or agency, directly or 
indirectly, for the purpose of assisting a campaign for election of any person to 
any office or for the promotion of or opposition to any ballot proposition. 
Facilities of a public office or agency include, but are not limited to, use of 
stationery, postage, machines, and equipment, use of employees of the office or 
agency during working hours, vehicles, office space, publications of the office 
or agency, and clientele lists of persons served by the office or agency. 
However, this does not apply to the following activities: 

(1) Action taken at an open public meeting by members of an elected 
legislative body or by an elected board, council, or commission of a special 
purpose district including, but not limited to, fire districts, public hospital 
districts, library districts, park districts, port districts, public utility districts, 
school districts, sewer districts, and water districts, to express a collective 
decision, or to actually vote upon a motion, proposal, resolution, order, or 
ordinance, or to support or oppose a ballot proposition so long as (a) any 
required notice of the meeting includes the title and number of the ballot, and 
(b) members of the legislative body, members of the board, council, or 
commission of the special purpose district, or members of the public are 
afforded an approximately equal opportunity for the expression of an opposing 
view 

(2) A statement by an elected official in support of or in opposition to any 
ballot proposition at an open press conference or in response to a specific 
inquiry; 

(3) Activities which are part of the normal and regular conduct of the office 
or aizency. 

to any person who is a state offic 
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1 Laws of 2010, ch. 204, § 701. The Legislature separately recodified RCW 42.17.130 as RCW 

2 42.17A.555, effective January 1, 2012, pursuant to the Laws of 2010, ch. 204, § 1102. 

3 These minor changes to RCW 42.17.130 have no relevance to this proceeding, and the 

4 Respondent has not argued to the contrary. Put simply, where this matter has yet to proceed to 

5 hearing, the Respondent can show no prejudice or undue surprise as a result of any confusion 

6 relating to the inclusion of RCW 42.17A.555 in the Notice of Charges. 

7 2. The Commission may levy a penalty of up to $10,000 in this matter. 

8 a. Applying the Commission's current penalty authority here is a 

9 
proper retroactive application of a remedial statutory amendment. 

The Commission's penalty authority was increased from $4,200 to $10,000 as a result 
10 

of an amendment to former RCW 42.17.395(4). Former RCW 42.17.395(4), was amended as 
11 

follows, effective January 1, 2012: 
12 

(4) The person against whom an order is directed under this section shall be 
13 designated as the respondent. The order may require the respondent to cease and 

desist from the activity that constitutes a violation and in addition, or 
14 alternatively, may impose one or more of the remedies provided in RCW 

42.17A.750 (((2) th,.ough ic)))  (1) (b) through (e). ((N .,.1;.,;.1,,.,1 0 lt-y 
15 assessed by the eoffHnis i I aeed one thousand seven hundred dollars, 

and in my ease where ffmItiple violations are involved in a single eemplaint of 
16 hearing, the dm*m aggpegale- penalty not exceed fo~ thousaizElrcwo 

htm&e )) The commission may assess a penalty in an amount not to exceed ten 
17 thousand dollars. 

18 Laws of 2011, ch. 145, § 7. RCW 42.17.395 was separately recodified by the Legislature as 

19 RCW 42.17A.755, effective January 1, 2012, pursuant to the Laws of 2010, ch. 204, § 1102. 

20 The Respondent argues the Commission's penalty authority is limited to $4,200 in this matter 

21 based on ex post facto considerations. He is wrong. 

22 First, the ex post facto prohibition found in the United States Constitution and the 

23 Washington Constitution applies only to laws inflicting criminal punishment. State v. Ward, 

24 123 Wn.2d 488, 499, 869 P.2d 1062 (1994). Thus, the Respondent's reliance on the ex post 

25 facto prohibition is misplaced in this administrative proceeding, in which only remedial 

26 penalties attach to his statutory violations. 
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I Second, while the general rule is that statutes are presumed to operate prospectively, a 

2 statute will be deemed to apply retroactively if it is remedial in nature and retroactive 

3 application would further its remedial purpose. Macumber v. Shafer, 96 Wn.2d 568, 570, 637 

4 P.2d 645 (1981). Remedial statutes are generally enforced as soon as they are effective, "even 

5 if they relate to transactions predating their enactment." State v. Pillatos, 159 Wn.2d 459, 472, 

6 150 P.3d 1130 (2007). A statute is remedial if it relates to "practice, procedure or remedies, 

7 and does not affect a substantive or vested right." In re F.D. Processing, Inc., 119 Wn.2d 452, 

8 462-63, 832 P.2d 1303 (1992) (Emphasis added) (quoting In re Mota, 114 Wn.2d 465, 471, 

9 788 P.2d 538 (1990)). Remedial statutes generally "afford a remedy, or better or forward 

10 remedies already existing for the enforcement of rights and the redress of injuries." 

11 Haddenham v. State, 87 Wn.2d 145, 148, 550 P.2d 9 (1976) (Emphasis added). 

12 The above described cases establish that the increased penalty authority granted by the 

13 Commission in 2012 may be applied retroactively. The statutory amendment to former RCW 

14 42.17.395 merely bettered a remedy available to the Commission, by increasing the penalty 

15 authority to a maximum of $10,000. This amendment had no affect on the rights of either the 

16 Respondent or others who violated former RCW 42.17 prior to 2012. Retroactive application 

17 of the penalty authority furthers the remedial purpose of the campaign finance laws, to ensure 

18 those who violate the law adjust their conduct to avoid future violations. The Commission is 

19 therefore at liberty to levy a penalty of up to $10,000 in this matter. 

20 b. A dismissal of this proceeding is unwarranted, regardless of 
whether the Commission deems its penalty authority is limited to 

21 $4,200 here. 

22 Even if the Commission were to determine no more than a $4,200 penalty is authorized, 

23 the Respondent will have suffered no prejudice justifying dismissal of this action. An agency's 

24 failure to give timely and adequate notice of an issue may result in the hearing being delayed, not 

25 dismissed. See, e.g., McDaniel v. Dept of Soc. & Health Servs., 51 Wn. App. 893, 897-98, 

26 1  756 P.2d 143 (1988). Here, because the matter has not proceeded to hearing, a dismissal is 
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1 entirely unnecessary. The Commission will have an opportunity to clarify the limit of its penalty 

2 authority in this matter in advance of the hearing. The Respondent will then have ample time to 

3 make any adjustments to his defense as he deems necessary. At most, the hearing should be 

4 continued, although the Respondent should be required to make some showing that more time is 

5 needed to prepare for the scheduled hearing which is still several weeks away. 

6 B. The Respondent Has Failed To Meet His Burden On Summary Judgment 

7 1. Standard of review on summary judgment. 

8 Summary judgment is proper if (1) there is no genuine issue of material fact, 

9 (2) reasonable persons could reach but one conclusion, and (3) the moving party is entitled to 

10 judgment as a matter of law. Ellis v. City of Seattle, 142 Wn.2d 450, 458, 13 P.3d 1065 

11 (2000); CR 56(c). A material fact is one upon which the outcome of the case depends, in 

12 whole or in part. Morris v. McNicol, 83 Wn.2d 491, 494, 519 P.2d 7 (1974). 

13 The moving party bears the initial burden of demonstrating the absence of a genuine 

14 issue of fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 

15 265 (1986). Once the moving party has met its burden, the non-moving party must produce 

16 concrete evidence that shows genuine disputes of fact; it may not rely on allegations. 

17 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50, 106 S. Ct. 2505, 91 L. Ed. 2d 202 

18 (1986). 

19 Here, there are material disputed facts about Aaron Reardon's extensive use of his 

20 county issued cell phone for campaign purposes, as well as his use of his office to meet with 

21 political consultant Colby Underwood in furtherance of his 2011 re-election campaign. 

22 Additionally, facts are in dispute about Mr. Reardon's hiring of Kevin Hulten, who spent a 

23 significant amount of county time in furtherance of that same campaign. Summary judgment 

24 in favor of the Respondent is therefore not appropriate. 

25 

26 
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2. Disputed issues of material fact exist regarding the Respondent's extensive 
1 use of his county cell phone and office in furtherance of his campaign. 

2 In arguing that he is entitled to summary judgment in relation to his alleged improper 

3 use of his county cell phone and office, the Respondent relies almost entirely on his own self- 

4 serving statements. Specifically, Mr. Reardon argues that during his investigative interview, 

5 he stated he could not recall making campaign calls on his work phone in 2011. Respondent's 

6 Motion at 22. The uncontroverted documentation, however, establishes that between 

7 December 2010 and November 2011, Mr. Reardon used his county-issued cell phone to make 

8 and receive 3,019 minutes of telephone calls, and send or receive 1,186 text messages, to 

9 several campaign consultants. Reardon ROI, Exs. 1-4, 17, 19, 20, 26-29. The Respondent 

10 does not address this evidence, which alone creates disputed issues of material fact. 

11 During 2011, Mr. Reardon's own campaign reported expenditures to campaign 

12 consultants totaling thousands of dollars. Reardon ROI, Exs. 17, 19-20. None of the 

13 consultants, including Colby Underwood, had official business with Snohomish County. 

14 Reardon ROI, Ex. 16. The telephone calls made and received on his county cell phone in the 

15 year leading up to the election alone equate to over 50 hours. Aaron Reardon would 

16 nevertheless have the Commission believe that at the same time he was paying these 

17 consultants thousands of dollars to work on his campaign, none of his telephone discussions 

18 related to that campaign. Further seeking to justify this use of his county cell phone, 

19 Mr. Reardon argues he routinely solicited opinions from these consultants on issues relating to 

20 the county that were not campaign related. Respondent's Motion at 22. Yet, Commission 

21 Staff analyzed Mr. Reardon's phone calls prior to the election season, and discovered only 16 

22 phone calls involved these consultants between November 2008 and December 2010. Reardon 

23 ROI at 6, Exs. 26-28. Mr. Reardon does not address why individuals with whom he rarely 

24 spoke prior to an election year became such valuable resources on non-campaign county issues 

25 at the same he was running for re-election. 

26 
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With regard to the use of his office, two Snohomish County employees who worked 

closely with Aaron Reardon, Nancy Peinecke and Gary Haakenson, confirmed observing 

Mr. Underwood meeting with Mr. Reardon in his county office. Reardon ROI, Exs. 10-11. 

When interviewed during staff's investigation, Mr. Reardon also confirmed he met with Colby 

Underwood in his office, although he claims none of those approximately 56 meetings in 2011 

were related to his campaign. Reardon ROI, Ex. 9. In the absence of Mr. Underwood having 

any official role with the county, this volume of meetings is at a minimum highly questionable. 

The Respondent's explanations concerning the use of his county cell phone and office 

strain credulity, and must be scrutinized by this tribunal more closely. In sum, the conflicting 

evidence submitted by the parties shows that disputed issues of material fact remain, and 

dictate that summary judgment in favor of the Respondent be denied so this matter may 

proceed to hearing. 

3. Disputed issues of material fact exist regarding Kevin Hulten's misuse of 
county resources in furtherance of the Respondent's campaign. 

The Respondent relies entirely on Mr. Hulten's own self-serving statements in arguing 

Mr. Hulten was not misusing county resources in furtherance of the Aaron Reardon campaign. 

He does not contest, however, that Mr. Hulten engaged in extensive opposition research 

against Mike Hope, Mr. Reardon's 2011 re-election opponent. Reardon ROI, Ex. 24. Rather, 

he points to Kevin Hulten's explanation that any documents relating to Mr. Reardon's 

campaign were not located on Mr. Hulten's county issued computer. Respondent's Motion at 

21. 

Contrary to Mr. Hulten's explanation, these documents were in fact found on his 

Snohomish County issued laptop, as confirmed by Snohomish County officials. Hulten ROI, 

Ex. 5. Further, this research was conducted during Mr. Hulten's normal working hours. Id. In 

light of the conflicting explanations regarding Mr. Hulten's misuse of county resources, 
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summary judgment in Mr. Reardon's favor would be improper as disputed issues of material 

fact remain. 

V. CONCLUSION 

For the reasons discussed above, the Commission Staff respectfully requests the 

Commission deny the Respondent's Motion. The Respondent was properly notified of his 

alleged violation of former RCW 42.17.130, and is being given ample opportunity to be heard 

through this adjudication. Further, as disputed issues of material fact remain between the 

parties, the Respondent has not carried his burden of demonstrating he is entitled to judgment 

as a matter of law. This matter should proceed to hearing, at which the Commission may levy 

a penalty of up to $10,000 should the Respondent be found to have violated former 

RCW 42.17.130. 

DATED this 16th day of March, 2016. 

ROBERT W. FERGUSON 
Attorney General 

CHAD C. STANDIFER, WSBA #29724 
Assistant Attorney General 
Attorneys for Public Disclosure Commission 
PO Box 40100 
Olympia, WA 98504-0100 
(360) 586-3650 

COMMISSION STAFF'S RESPONSE TO 
MOTION TO DISMISS AND 
ALTERNATIVE MOTION FOR 
SUMMARY JUDGMENT 

L L ATTORNEY GENERAL OF WASHINGTON 
1125 Washington Street SE 

PO Box 40100 
Olympia, WA 98504-0100 

(360)664-9006 



1 PROOF OF SERVICE 

2 I certify that I served a true and correct copy of this document on counsel of record on 

3 the date below pursuant to the parties' electronic service agreement to: 

4 Jim Johanson 
5 Johanson Law Group, Inc. 

7009 212th Street SW, Ste 203 
6 Edmonds, WA 98026 

7 I declare under penalty of perjury under the laws of the state of Washington that the 

8 foregoing is true and correct. 

9 DATED this 17th day of March, 2016, at Olympia, Washington. 

10 

11 STACY HIATT, Legal Assistant 
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