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Agenda Item
At its February 28 meeting, the Commission is scheduled to receive more information
on how text message contributions are processed. This information is part of the
Commission’s continued discussion of evolving technology and campaigns in its
consideration of possible amendments to Interpretations 95-05 (Fundraising Through
900 Telephone Numbers), and 00-02 (Guidelines for Internet Contributions).
At the Commission’s request, staff has arranged for two speakers to participate and
provide more information to the Commission. They include Jared Najvar, an attorney
from Houston, Texas; and, a representative from T-Mobile or the wireless industry. Mr.
Najvar will participate by Skype or telephone. It is possible other speakers may wish to
address the Commission as well. Background information for the discussion is provided
in this memo. Staff will await further direction from the Commission before proceeding.
Background
The Commission has been updating its interpretive statements after RCW 42.17 was
recodified to RCW 42.17A in January 2012. The Commission has discussed possibly
combining and standardizing Interpretations 95-05 and 00-02 to update the procedures
for contributions made via 900 telephone numbers and the Internet, and perhaps adding
procedures for text message contributions. See enclosed chart.
Beginning in May 2012, the Commission reviewed background materials and wireless
text message campaign contributions information from the Federal Election Commission
and two states (California and Maryland). The Commission also received stakeholder
input including from CTIA – The Wireless Association, T-Mobile and others.
In December, staff informed the Commission that the Texas Ethics Commission (TEC)
had recently been asked to approve text message campaign contributions. Following
further discussion in December, the Commission asked staff to stay abreast of
developments and explained that it will determine next steps at a future meeting. The
Commission also noted that it would be useful to receive more information about the
role of “aggregators” in the text message contribution process.
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Developments
Texas.
In January, the TEC unanimously approved text message campaign
contributions in an Advisory Opinion. The opinion was requested by Mr. Najvar, an
attorney for the Harris County Republicans. The TEC was presented with two options:
Option # 1 would have permitted small-dollar contributions without collecting the
contributor identifying information; Option # 2 required that the committee use a series
of reply text messages to collect the contributor’s name, address and other information
required under Texas law. The TEC approved Option # 2. See enclosed materials.
As part of that discussion, the TEC received information about the role of “aggregators.”
Those firms link content providers (such as political committees), wireless service
providers, application providers (which convert text messages into data that can be
used by content providers), and wireless consumers.
The TEC also received information about how “factoring” arrangements work. In those
arrangements, the aggregator advances to the political committee a portion of the total
contribution (a “factored” payment), less a fee owed to the aggregator. Then, once the
cell phone bill is paid, the aggregator transfers the remaining amount of the contribution
to the political committee (the “trailing” payment).
The issues identified by the TEC included:
Whether the contributor information could be collected via text message in order to
satisfy Texas reporting and recordkeeping requirements, and restrictions on
anonymous contributions. (The TEC determined the information could be collected
through a series of text messages – Option # 2).
Whether the text message contributions process violated Texas law prohibiting
political contributions from corporations when the aggregator advanced the factored
portion of the contribution to the committee. (The TEC determined it did not violate
the law under other Texas rules).
Whether the text message contribution process included mechanisms to prohibit
“overpayments” (excessive contributions) from being forwarded to a political
committee. (The TEC determined there was a sufficient process proposed).
FEC. In late December, the FEC issued another Advisory Opinion concerning text
message contributions. AO 2012-35. It addressed the interplay between text message
contributions and payments made by credit and debit cards (rather than payment made
through the cell phone bill). The FEC concluded that under federal laws and rules, an
e-commerce transaction company may receive small-dollar contributions initiated via
text message and paid for by credit or debit card, deduct its fee and forward the net
amount to its political committee customers.

Enclosures:

Chart Describing Questions Re Text Message Contributions in Washington
Texas Ethics Commission Advisory Opinion & Attached Options Chart

Text Message Contributions
Questions

Washington Laws/Rules
RE QUESTION # 1:

1.

Declaration of policy at RCW
42.17A.005:
● “Political campaign contributions
are to be fully disclosed”;
● “The concept of attempting to
increase financial participation by
individual contributors” is supported
by Congress and “as a
consequence it is desirable to have
state legislation;” and,
● “Small contributions by individual
contributors are to be encouraged,”
and “not requiring the reporting of
small contributions may tend to
encourage such contributions.”
--------------------------------------------------------

RE QUESTIONS # 2, # 3
RCW 42.17A requires:
● Contributions must be deposited
w/in 5 business days of receipt.
● No bundling by non-individuals.
● Contributor information must be
collected (for all contributions except
for a limited amount of anonymous
contributions) & disclosed (name,
address for contributions >$25,
occupation & employer for
contributions > $100).
● There are requirements for
reporting contributions, pledges,
maintaining records.
● Many contributions must be by
“written instrument.”

Does the Commission want to consider addressing contributions made via wireless telephone text
messages?



See declaration of policy at RCW 42.17A.005.

2. If the answer to # 1 is yes, does the Commission want to take a similar approach it used for addressing
contributions made through telephone 1-900 numbers or the Internet, to the extent possible?
 See these interpretations, and RCW 42.17A provisions summarized at left.














Interpretation 95-05 (Contributions can be made via 1-900 numbers):
The net amount of the contribution is the net amount the campaign actually receives after the transaction.
The date the contribution is “made” is the date the telephone call is placed; it is received” is when the campaign
receives the lump sum check from the carrier.
The telephone carrier acts in some ways like a post office – it is not “bundling” contributions.
All requirements of RCW 42.17 and Title 390 WAC must be satisfied.

Interpretation 00-02 (Contributions can be made via the Internet using debit or credit cards):
The contribution is the full amount donated, even though transaction fees may be assessed. Transaction fees paid
to vendors are reported on a C-4 report.
A contribution is “made” when contributor sends electronic confirmation authorizing the expenditure; a contribution is
“received” on date campaign receives notice of the contribution.
All contributions must be deposited within 5 days of receipt.
Contributions made over the Internet with a credit or debit card are made with a “written instrument.”
Names and addresses of contributors must be obtained, plus occupation/employer where required.
All requirements of RCW 42.17 and Title 390 WAC must be satisfied.

3. If the answer to # 1 is yes, does the Commission also wish to consider procedures being implemented by
the FEC, to the extent possible within Washington’s laws and rules?
The FEC:
● Allows 2 methods to contribute via mobile phones: (1) by a text message to and from the recipient, to a
code registered to a campaign; or (2) by providing a mobile phone number to a committee’s website in lieu
of a credit card number & the contributor receives a text message with a PIN # & enters it into the committee’s website.
 Requires a contributor to confirm it intends to engage in the transaction & certify eligibility to contribute.
 Limits contributions to $10-$20/transaction and $50/month per phone (per campaign).
 Requires contributions (minus processing fees) to be sent to campaign within 10 days of receipt, through a
“factoring” process with the carrier equivalent to an extension of credit.
 Provides that no contributor names/addresses associated with a mobile phone are provided to the political
candidate or committee for contributions less than $50/month, per current FEC law. However, committees will
have access to a gateway where the tally of contributions is maintained, allowing committees to identify phone
numbers with contribution totals of $200+ (the FEC reporting threshold).
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