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[ FOREWORD |

' Washington State's Public Disclosure Law stands as
" a landmark piece of legislation in efforts throughout
| the country to open up the process of government. The
Institute of Governmental Research is pleased to publish
: the first major study of this law which was passed as a
' ' voter initiative in the fall of 1972. The study is
, ' particularly significant becduse it was prepared by two
people eminently qualified to examine the law and its
I impact -- Professor Hugh A. Bone of the University of
Washington Department of Political Science, and Cindy
M. Fey, a former research analyst for the Public Dis-

| Copyright © Institute of Governmental Research "
" University of Washington 1978 closure Commission.

Pri "
TINERd. In 1he (kTied Skate of Aserfcy Great interest has been expressed in Washington's

Public Disclosure Law both within the state and by other
! states which are considering legislative action in the
i area of open government amd public disclosure.

Opinions and conclusions in this publication are
those of the authors and do not necessarily reflect the
views of the University or the Institute of Governmental

f . Research.

] Robert H. Pealy
' . ¥ Director
‘ ) Institute of Governmental Research
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FREFACE

When the voters of Washington State enacted the Public Disclosure Law
through the initiative process they demanded to know more about the fumc-
t+ioning of government. Presumably that knowledge would lead to reforms
and an increase in public confidence in government.

Predictions concerning the impact of the law ranged from those who
believed passage would "clean-up" government to those who warned that the
requirements were so burdensome that good people would be driven away from

government service.

The statute, which has been in effect for over five years, has-under-
gone many changes through legislative amendment and implementation by the
Public Disclosure Commission. Critics and supporters alike are now re-
viewing the performance of the law and the functioning of the commission.
Inquiries from public officials, political scientists, and interested
citizens focus on the effectiveness of the law, the significance of dis-
closed data, and the composition of the administering agency. This mono-
graph is the first effort to compile a comprehensive review of the history,
constitutional challenges, provisions, enforcement and results of the law.
Hugh A. Bone, professor of political science, University of Washington,
was responsible for Chapters I and IV. Cindy M. Fey, former research
analyst for the Public Disclosure Commission, prepared Chapters [I and 111
dealing with administration and enforcement. The authors collaborated
on the analysis of the law itself and Chapter V.

The section-by-section analysis of the act is placed in the Appendix
for those who wish an in-depth explanation of the provisions of the law.
The notes reference the main published reports and articles which have
appeared through the completion date of January 1, 1978. The script avoids
technical language and is intended to provide a general background of the
law and to raise questions for further study. ’

We acknowldge a debt to the Public Disclosure Commission, some
legislators and others in answering requests for information and, at
times, opinions. Errors of fact, of course, are the responsibility of the
authors.

Huagh A. Bone

Cindy M. Fey

vii




CHAPTER I
THE PUBLIC DISCLOSURE ACT: HISTORY

11y one uf_the_mqgg.;!ggg1ng reform_measures-in_the nation was
pro:gseg;tiasﬂingtnn State voters in November 1972. Initiative 276 placed

I'-nitatinas on campaign spending and required public reporting of the personal

nancial affairs of candidates and office holders, campaign financing and

[bbying activities. It also mwumcm_mmr
cards and make them available Tor public review.

Before the adoption of this open government-public disclosure law the

. ated under a which requi he disclos certain
?;:izgg-ggggnses. This law (RCW Z29778348), adopte manda candi-

Ltes to file a statement within ten days after a primary election. The state-

t was to include monies and things of value "in any way affecting his nomina-

on to said office." There was no penalty clause-and evasion was widespread.
L<ers frequently filed no statement and many winners ignored the requirement.

bneral elections and ballot propositions were not included. By the early 1960s

Eere was 1ittle attempt at enforcement. Students of campaign finance placed

<hington near the bottom of the states in terms of adequate campaign disclosures.
iticism forced a modest response from the Legislature which made—iolatien a

The 1965 law did 1ittle more than whet the appetite of those who wanted to

Lduce the influence of big money in the political system. They stepped up their

forts, without success, to obtain legislative enactment of campaign finance and

bbbying laws. The protest movement was sweeping the nation at this time. Polls

owed growing alienation and disaffection with legislatures and other political

hstitutions. Ensurin? more nﬂen government was seen as one way of reducin

icism and contributing to the public interest and the public good. In the
te sixties and early seventies, Congress, the courts and the President took
tions which expanded the electorate to include 18 year olds, persons disenfran-

hised by residence requirements, and racial minorities who had often felt dis-

iminated against by registration laws.

In 1971 the Washington legislature passed the Open Public Meetings Act
W 42.30). Spurred by the national climate, people interested in open govern-
t reform in Washington began to consider the initiative process as a tool to
od the legislature to action or as a method of direct adoption by the voters.
e initiative process has been widely used in Washington since 1914 to enact
merous policies, including political reform, when the legislature has failed

§ do so. Highly significant political changes have resulted, notably in the

eas of civil service, the blanket primary, permanent registration and legisla-
ve reapportionments. The 1972 open government-public disclosure law continued
e historic process of change and reform by direct action of the voters.




by elected officials and noted incremental gains during the signature gathering
process. Referenda 24 and 25 received 1ittle attention from the media encour-
aging the feeling that they would be defeated. This climate made candidates
for the legislature reluctant to support the referenda over the initiative. A
few candidates suppnrtin? the initiative voluntarily disclosed their campaign
contributions and expenditures following a process similar to that outlined in
the initiative. The press responded by giving a Targe play to these announce-
ments. Some dozens of other candidates saw an opportunity to enhance their
causes by calling press conferences or through press releases committing them-
selves to support of 276 and to financial disclosure.

The Initiative Drive

The legislature in the spring of 1971 again failed to pass legislation
which would require disclosure of campaign contributions and expenses. Leade
of ?ruu$s favoring such legislation began to discuss informally the content of
an initiative to accomp1fsg their goals. A coalition was formed in June of
interested persons and groups directed toward preparing an initiative and layi
out a campaign for the next general election in 1972. The group became known
as the Coalition for Open Government (COG). It included representatives of t
League of Women Voters of Washington, the American Association of University
Women, the Young Lawyers Section of the Seattle-King County Bar Association,
the Municipal League of Seattle-King County, the Seattle Press Club, the Wash
ington Environmental Council, the Washington Council of Churches, CHECC (a
Seattle group formed earlier to support candidates for municipal office) and
Common Cause. Several officials of both political parties supported the coal
tion as did prominent media figures.

The Coalition for Open Government drafted a comprehensive bill which the
mailed in outline form to 1300 individuals and organizations for evaluation.
Although only a few dozen responded, COG adopted the bill and presented it to
the legislature when it convened in January 1972.1 COG leaders viewed this b
as the 1eg;51ature's “last chance" to avoid submitting the question to the vo
directly through the initiative process.

The successful campaign was conducted for only $13,000 of which $7500 was
used for ?athering signatures, The American Association of University Women and
Seattle-King County Bar Association each contributed $1000 and the Washington
Labor Council and Public Utility Districts Association gave $500 each. Some 450
smaller contributions made up the balance.

Electoral Outcome

Proponents of 276 were concerned that their proposal would get lost on the
longest ballot in state history. In addition to the national offices, eight
statewide executive offices, and the legislative positions, 24 measures (including
an equal rights amendment and initiatives on dog racing and 1iquor) appeared on
the ballot. A poor turnout for 276 was feared because these other issues might
siphon off voter energies and interests. The fears proved unjustified. In the
final voting, 276 did agpaar third on the ballot behind dog racing and Tliquor
with a falloff rate of 12.37 percent as compared to 6.45 percent on the dog racing
measure and 6.92 percent on the liquor proposition.* At the same time well over
16 percent failed to cast a ballot on Referenda 24 and 25. In temms of turnout,
276 did substantially better than the combined vote for U.S. Representative,

three statewide offices, all of the constitutional amendments and most of the
other initiatives and referenda. There was a comparatively high level of interest
in the open government-public disclosure measure.

A number of younger legislators were enthusiastic about the reform bill.
Although the leadership and persons of power were not, they recognized the bi
as a :Ereat which had to be met. Their response came in the form of two subs
tute bills -- one to.regulate lobbyists and the other to rE?uIatE campaign
finance. The legislature also attached referenda to the bills in order to el
nate the possibility of a veto. Governor Daniel J. Evans was viewed as at le
partially favoring the COG bill. Further, if COG decided to file its initiat
the legislature could fight it by offering alternatives in the two referenda.’
COG labeled these efforts as a "blatant attempt to avoid disclosure and decei

the voters." It responded by filing its initiative (276) on March 29, 1972.2
P of 9 | Turnout for 276 not only exceeded expectations but the 72.01 percent margin

of victory was also a surprise. The sex equality amendment carried by only 3369
votes or 50.13 percent. Voters approved Referenda 24 and 25 by identical per-
centages of 54.72. Section 50 of Initiative 276, however, repealed both referenda
which meant that the more comprehensive and stringent 276 prevailed.-

By the end of May, COG had only 30,000 of the estimated 125,000 signatur
needed. An intensive campaign, especially in the last ten days before the |
filing date of July 7, resulted in a total of 162,000 signatures, easily qual,
fying it for the ballot. Additional endorsements were collected during the
campa1¥n including the Sierra Club and several community councils. The nati
head of Common Cause, John Gardner, appeared in the state and came out agafns
Referenda 24 and 25. Proponents were divided between urging people to vote .
against Referenda 24 and 25 and arguing for a "yes" vote on all three, feeli
that 24 and 25 were better than nothing. The former group feared this would:«
result in a larger vote for the Referenda than for 276. A major lobbyist be
the main opponent in public debates. Many legislators, while opposing 276,
not wish to condemn it publicly. !

Initiative-276Tarried every county. King County (Greater Seattle) helped

to swell the percentage by giving a 77 percent "yes" vote. Thurston County, seat
of the capitol, supported the measure by 72.5 percent, almost exactly the state-
wide percentage. Pierce County (Greater Tacoma) favored the measure by 70 percent.
Overall there was somewhat less support east of the Cascade Rangeé. Yakima voted
60 percent affirmative, Spokane 66 and Walla Walla 70 percent.

One aspect of the campaign merits special attention -- the media. The p
radio and television gave prominence to the initiative. They reported cnmnEH%

2

*"Falloff" is the percent of voters who cast ballots but do not vote on a particu-
lar measure.
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" finances. The third section required reporting of "grass roots" lobbying efj
, found invalid the so-called "bounty-hunter” provision which permitted a priv{

Constitutional Challenges The Court's View

Supporters of 276 hailed the victory as a triumph for the people's right
know and as a tool for reducing the effect of money on governmental processes]
At the same time, statements from some lobbyists and officials immediately a
the election indicated there would be serious challenges of 276. One of the
might come from the legislature itself. The legislature can modify an initia
by a two-thirds vote in both houses and after two years repeal an initiative {
its entirety. The huge popular majority for 276, however, led opponents to r,
that few in the legislature would associate themselves with such a move. The
immediately filed four challenge cases requesting declaratory judgments. Thi
action was followed by extensive litigation involving hundreds of pages of br,
opinions, citations, findings of fact, assignment of error and so on. 4

The extraordinarily lengthy state supreme court decisfons covered the
historys philosophy, practical aspects and uses of the initiative process as
well as the whole concept of open government and the people's right to know.
There were numerous dissenting opinions and extensive citations from the deci-
cions of the U.S. Supreme Court and various state courts. It may be useful to
note several aspects of the courts' views (in some cases citing the courts' own
words )& in order to understand better their interpretation of the philosophy of
the 1aw and problems of enforcing and improving the law.

The plaintiffs charged that the law was unconstitutional because it con-
tained more than one subject which is prohibited by the state constitution.
The state supreme court also rejected this contention. It noted that in the
decision of Senior Citizens Leaﬂue v. Department of Social Securig? the state
supreme court he t the pro tion did not extend to the initiative meas-
ures. Further, -the "generic" subject of Initfative 276 "necessarily encompasses
the public accountability of incumbents of public office and candidates seeking
During the court's deliberation, nearly 1000 elected officials of schoo]$ll to guide or direct legislation. Hence, the rational unity or coalescence of the
fire protection, port and public utility districts said they would resign or initiative's subtopics could be expressed as a general subject. . . ." The
seek reelection if the public disclosure provisions of the law went into effcElM 4issenting opinion rendered by Justices J. Hunter and J. Rosellini, however,
Despite this evidence, Judge Baker upheld the personal financial disclosure 18N found the whole act unconstitutional.
visions of the law. The Judge did find four sections unconstitutional, howe
The first included 1imitations on campaign spending which had been set at teq
cents per registered voter; $5000; or the sum of the salary to be paid to thg
office holder during his term (for governor or lieutenant governor, twice thd
The second provision required employers of lobbyists to file details of theif]

A11 four cases were tried jointly in April 1973 in Judge Frank Baker's
Thurston County Court.? In a May 31, 1973 decision, the court generally uphe

the law. It réjected—the—a nt that Initiative 27 i because o
defective ballot title which con ed-mo subject. |

Respondents contended that Section 24 (public disclosure of personal fi-
nances) was unconstitutional because it infringed upon a fundamental right of
privacy, upon the candidate's right to seek and hold office and upon the elec-
torate's right to vote for a candidate of its choice.

aimed at influencing voters rather than legislators directly. Finally, the § In making its decision, the court began by recognizing that Initiative 276
was a "bold thrust" in mandating disclosure of financial affairs of elected
officials and "appears to be unprecedented in either state or federal legisla-
tion." It agreed that the right of privacy of candidates should not be totally
disregarded. The court acknowledged that in the abstract at least, there should
be an optimum balance between the right of privacy and the people's right to
know or "to be informed about those who govern in their behalf."

Th_eg_a_rg_j_uhemn-t-ﬂmmu&:ﬂ“prgi_;_aw, however. A person entering the
public arena as a candidate becomes ject of public scrutiny. Information
bearing on qualifications and fitness "is unquestionably in the public demain."
Cases were cited in dissent which protested public disclosure regarding the cdn-
duct of public officials. The court noted that a campaign in itself does not

M necessarily disclose all the information bearing on fitness for office. Initia-
[Rtive 276, the court held, "seeks to enlarge the information base upon which the
electorate makes its decision.” The _right-of The electorate-ta know "is no Tess
fundamental—than-the—eight ta privacy.” The U.S. reme-Lourt, it was observed,
has repeatedly asserted that the right to re —a fundamental
tenetof-theAmMBrican political syStem— A candidate or officeholder, the Washing-
ton court said, “may-—not—eemplain that—his—own privacy—is—paramount-_to the

nie = 0 o P]E." .

c1t‘!ze§ to bring suit agafnst a violator and, if successful, collect half thé
award.” Both sides immediately announced they would appeal to the state suprg
court. !

The'state supreme court rendered its decision on May 16, 1974. It uphe
personal financial disclosure provisions as did the Baker decision and reverf
the trial court by upholding the lobbyists' employers' reporting provisions.§
"bounty-hunter" provision was also reinstated. The court overruled the lowe
court on the "grass roots" lobbying reporting section.® The reporting obligg]
of a grass roots lTobbying.campaign are similar, although more stringent, thafl
those of other campaigns.

In effect, the state supreme court upheld Initiative 2{6-except—For—Himyg

tions _on campaign spending. The U.S. Supreme Court later struck down 1imitaf
on c%n?ﬁgTsmd'mﬂn a federal law. ‘The public disclosure and lobbying re

ments of 276 were taken to the U.S. Supreme Court without success. The highé
court refused to hear the cases presumably because no substantial federal qu
was invalved.




entire membership was not required nor was the reporting of every YAF expenditure.

Rgpurting was required only when expenditures exceeded the minimum amount -- $500

within any three month period or $200 in the aggregate within any one month period.

peporting would not be required when the particular campaign did not have as fts

pbjective the support or rejection of specific legislation. An initiative cam-
jgn would be included under the reporting requirements, however, because it is

a piece of specific legislation. Specificity then becomes the guideline. Names

# of persons making contributions to general funds need not be reported. Dis-

closure is required only if the funds are identified for a specific campaign.

The court recognized that dimﬂf—‘mﬁ"@a burden and that
some information might not be dire ated to the pubTic office in gquestia
However, it felt the legislature could not "tailor disclosures to each of litef
ally a myriad of offices."” It would also be unrealistic to require each perso
to determine which items of his or her finances were relevant. The court con-
ceded that the mechanics of this section might have negative as well as affi
tive effects and that some individuals might find reporting burdensome. It
hoped the requirements would not lead to widespread resignations despite pre-
dictions that this might occur. The court went on to point out that both the
initiative and legislative amendment process could be used to modify undesirabf
or unworkable provisions.

The spending 1imitations (Section 14) which had been held invalid by the
Jower court, were not addressed by the supreme court in its decisions in the win-
ter and spring of 1974. On September 12, 1974, Bare v. Gorton sought a declaratory
judgment to clarify the section's meanings and problems. e case itself con-
cerned the expenditure of money for a ballot proposition campaign -- more specifi-
cally a school levy. The court invalidated the entire section on the ground that
it can operate to prohibit persons from exercising their rights under the First
Amendment. 10 After the allowable 1imit of ten cents per voter had been reached,
jndividuals wishing to express a viewpoint would be precluded from doing so. If
the maximum allowable had been spent the parties would be "absolutely barred
from any communication which-involves an expenditure, even the constitution of
personal services beyond the statutory minimum." Further, the section "is so
vestrictive that the plaintiff cannot even mail a letter with first class postage
to each voter since the stamp alone exceeds the limitation."”

Appellants argued that the lobbying registration and reporting requiremen}
violated the First Amendment guaranteeing the right of petitioners. The courty
opinion recognized the historical right of petitioners and "the important and
constructive functions of lobbyists." At the same time it observed that the
U.S. Supreme Court had firmly established the power of government to require §
registration and reporting of lobbyists. The court decided that the provisior
in no way interfered with lobbying and that they did not prohibit appropriate
communications from lobbyists. Moreover, the requirements extended only to thg}
who received compensation or expended funds for lobbying.

The trial court had struck down Section 18 which required the employers g
lobbyists to report as well. In reversing its decision, the supreme court sa
the initiative sought, appropriately, "to reveal the flow of expenditures in-
curred in efforts to guide and direct government. The removal of any one ele
ment would conceivably leave a loophole area for exploitation by self-serving}
special interests." Reporting by employers of lobbyists would inhibit "the f
of secret money from an inappropriate special interest source to legislators.§
There is, therefore, a "rational nexus" between the interests of the electoraf
and the requirements of Section 18. Unlike the lower body, the state supreme
court did not find compliance impossible.

In the court's judgment the extensive disclosure provision provided the
glectorate with ample information on the use of money. Clearly, the court said,
the removal of restrictions on spending will not alleviate the impact of unequal
campaign monfes. With the knowledge of disparities, however, “the electorate may
make appropriate compensation for the less monied candidate." By broadening the
spectrum of political debate "the perceived problem of disparate campaign spending”
might be alleviated. The court foresaw that remedial legislation might curb the
jnfusion of huge sums of money into campaigns. This could be interpreted as a
court invitation to consider public financing of campaigns which was first used
Plaintiffs, opposing citizen suits [40(4)), argued that candidates would in the 1976 presidential race.
be subject to potential frivolous, abusive and harassing suits. In setting a3
this contention, a majority of the state supreme court (5-3) said the section
within the ancient common law of qui tam procedure or doctrine. This is an a
brought by an informer or volunteer who speaks as much for the public as for }
self. If successful, he may recover costs, attorney fees and a share of the Ji
alty. Extensive citations were made to show this procedure has been widely uf
held. The court was of the opinion that high legal costs would act as a dete
against frivolous suits. d

The state supreme court recognized the interrelationship of personal finance
disclosure by elected officials, the reporting of campaign contributions and
lobbying activities in achieving open government and the existence of an informed
active electorate. Initfative 276 was a valid approach to this objective. The
court also recognized that there might be some invasion of the privacy of those
seeking and holding elective public office. Indeed, the court saw that the impl
mentation of the initiative might pose real problems. Recognizing that neither
the electorate nor the legislature is infallible in proposing solutions, the
court foresaw the possibility of needed amendments to the law and suggested the

The state supreme court rendered its opinion on Section 20 in the case o
] direction these might take. We will examine both administrative and legislatiw

Young Americans for Freedom et al v. Gorton et al. The organization

argued that it was unconstitutional to require reports from grass roots campa efforts to soften hardships and bring about constructive changes in Initiative :
The respondents held the provision would require them to report not only cont} *

butions but in addition their entire membership 1ists and the identities of ti
persons contributing to a specific campaign. YAF was not challenging the rep§
of direct lobbying activities but objected to making public “indirect lobbying

activities."”

The court upheld the section but tried to allay some of the fears of the B
YAF. It specified how the provisions were to be applied. Disclosure of the !

6







