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BACKGROUND

1.1 Jean Berkey is a Democratic State Senator for the 38" Legislative District in
Snohomish County, covering Everett and Marysville. She originally served in
the House of Representatives from 2001 to 2003, and in 2004 was first
appointed and then elected to her Senate position. In the 2006 election,
Senator Berkey ran unopposed and was re-elected. On October 16, 2007,
she filed a C-1 Candidate Registration for re-election in the 2010 election.

1.2 In the August 17, 2010 primary, Senator Berkey faced Democratic candidate
Nick Harper, and Rod Rieger, who identified himself in his PDC Candidate
Registration as a Republican. (In his Declaration of Candidacy, Mr. Rieger
indicated his party preference as “Conservative Party,” and it was this
preference that appeared next to his name on the primary ballot.)

1.3 Moxie Media is a Seattle-based political consulting firm specializing in direct
mail, internet advertising and print advertising for Democratic candidates,
progressive ballot proposition campaigns, and other issues. Lisa MacLean is
the firm’s principal and founding partner. Henry Underhill is the firm’s
president and production director.

“The public’s right to know of the financing of political campaigns and lobbying
and the financial affairs of elected officials and candidates far outweighs
any right that these matters remain secret and private.”
: RCW42.17.010 (10)
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1.4 In the 2010 primary election campaign, Moxie Media registered at least ten
political committees to conduct independent expenditure political advertising
and electioneering communications in the 2", 34", 38" 41 and 44™
Legislative Districts. Typically, these committees were set up in a structure
of two or more tiers, in which the top tier received contributions from labor
organizations, labor-connected PACs, and political committees associated
with trial lawyers. Contributions by this top-tier committee were then
transferred between one or more lower-tier committees, and finally used by
those committees to sponsor independent direct mail, telephone, Internet and
television advertising through Moxie Media. In most cases, Lisa MacLean
and Henry Underhill were identified on the committees’ PDC registration
statements as campaign manager and committee chair, respectively.

1.5 In the 38" Legislative District, Moxie Media established Progress PAC, which
received most of its contributions from the local units and political committees
of the Service Employee International Union. Progress PAC made
contributions totaling $134,000 to Stand Up For Citizens PAC, a second
committee established by Moxie Media. These funds, together with a
$110,000 contribution from the Washington State Labor Council’'s Don't
Invest in More Excuses committee (DIME PAC) and additional in-kind
contributions from SEIU, were used to sponsor approximately $252,000
worth of independent mailings, television advertisements, telephone calls,
canvassing, and other expenses in support of Nick Harper and in opposition
to Jean Berkey. The communications, which criticized Senator Berkey for
her votes to approve state budget cuts and end unemployment benefits,
identified Stand Up For Citizens PAC as their sponsor, listed Progress PAC
and DIME PAC as the committee’s top contributors, and identified Moxie
Media as the entity that established, maintained, or controlled Stand Up For
Citizens PAC. PDC filings by Stand Up for Citizens PAC, Progress PAC, and
DIME PAC were timely filed and allowed the public to trace the funding back
to the (largely union-based) support for the campaign against Senator
Berkey.

1.6 In addition to Progress PAC and Stand Up for Citizens PAC, Moxie Media
established two other committees to campaign against Senator Berkey in the
38™ Legislative District: Conservative PAC and Cut Taxes PAC. In contrast
to every other committee established by Moxie Media for the 2010 election,
registration statements for Conservative PAC and Cut Taxes PAC omit Lisa
MacLean’s name from the list of committee officers. In the week before the
August 17, 2010 primary election, Cut Taxes PAC sponsored postcards and
automated telephone calls (“robocalls”) targeted to likely Republican primary
voters. The communications took a line opposite to the advertisements
sponsored by Stand Up for Citizens PAC, criticizing Senator Berkey for votes
she had taken to raise taxes, and supporting Rod Rieger, her Republican
opponent. The postcards and robocalls identified Cut Taxes PAC as their
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sponsor, and Conservative PAC as the committee’s top contributor. The
postcards further identified Henry Underhill as the person who established,
maintained, and controlled Cut Taxes PAC.

1.7 On August 10, 2010, Conservative PAC and Cut Taxes PAC each filed C-4
Summary reports of Receipts and Expenditures for the period leading up to
August 9, 2010. The C-4 reports listed no pledges or other contributions to
either committee, and no expenditures other than a debt to Moxie Media,
held by Cut Taxes PAC. On August 11, August 12, and August 16, 2010,
Cut Taxes PAC filed C-6 reports disclosing the anti-Jean Berkey, pro-Rod
Rieger communications as independent expenditures (for the telephone
calls) or electioneering communications (for'the postcards). None of these
reports included any information about the source of funding for the
electioneering communication postcards. As of the date of the primary,
voters were left without any information about the funds behind the Cut
Taxes PAC communications.

1.8 Nick Harper received 35% of votes cast in the August 17', 2010 primary
election, a plurality. Jean Berkey received 32.16% of the vote, finishing third

behind Rod Rieger, who received 32.75%. Mr. Harper and Mr. Rieger will
advance to the November 2, 2010 general election.

ALLEGATIONS IN COMPLAINT

2.1 On August 27, 2010, the PDC received a complaint from Senator Jean
Berkey against Moxie Media, Conservative PAC, and Cut Taxes PAC.
(Exhibit 1, Complaint by Jean Berkey.) The complaint alleged violations
by Moxie Media and its political committees of RCW 42.17.120, which
prohibits the making of contributions, and the incurring of expenditures, in
such a manner as to conceal the identity of the source of the contribution, or
in any other manner so as to effect concealment. Senator Berkey alleged
that the Cut Taxes PAC communications were a part of the campaign that
Moxie Media conducted on behalf of organized labor interests through Stand
Up For Citizens PAC, but had been engineered to conceal that fact.

2.2 On September 3, 2010, attorneys acting on behalf of Senator Berkey re-filed
her complaint with the Washington Attorney General as a Citizen Action
Letter of complaint under RCW 42.17.400 (commonly known as a 45-day
letter). The Attorney General forwarded the Citizen Action Letter to PDC staff
on September 7, 2010. (Exhibit 2, Citizen Action Letter.)
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SUMMARY OF FINDINGS

3.1 Through Stand Up for Citizens PAC, Lisa MacLean and Moxie Media
conducted a conventional campaign from the left to support Nick Harper and
oppose Jean Berkey in the 38" Legislative District Senate primary race.

3.2 Within one day of proposing the formation of Conservative PAC and Cut
Taxes PAC to the funders of Stand Up For Citizens PAC, Lisa MaclLean had
identified three specific contributors willing to have their contributions used by
the new committees for advertisements attacking Senator Berkey from the
right and supporting Rod Rieger, her Republican opponent. These
contributors were DIME PAC, the Washington Federation of State
Employees (WFSE), and Forward PAC. Ms. Macl.ean and these
contributors discussed specific dollar amounts that each would provide for
the project, and came to an understanding about the specific channel that
would carry the funds. This channel was 2™ Defense PAC, a committee that
was controlled by Ms. MacLean, and that already held the funds in question.

3.3 After coming to an agreement with the contributors concerning funding for
Cut Taxes PAC, Ms. MacLean consulted extensively with them about the
specific message that would be included in the committee’s communications.
Two postcards and one robocall were produced with the input and approval
of the contributors to 2™ Defense PAC.

3.4 In written communications to her clients, Ms. MacLean clearly stated her
intent to obscure the clients’ sponsorship of postcards and robocalls that
attacked Senator Berkey from the right, a strategy that all concerned
understood to be controversial. Ms. MacLean promised her clients that they
would not be connected to the project until after the August 17, 2010 primary
election, and she took steps specifically intended to facilitate this—for
example, establishing two layers of political committees to sponsor the anti-
Berkey postcards and robocalls, so that neither 2™ Defense PAC nor its
underlying donors would be identified in the communications.

3.5 Conservative PAC was required to disclose a $9,000 pledge from 2"
Defense PAC on its initial C-4 report due on August 9, 2010. Cut Taxes PAC
was required to disclose a $9,000 pledge from Conservative PAC on the
same day. The pledge from 2" Defense PAC was disclosed on September
10, 2010, 32 days late, and 24 days after the 2010 primary election.

3.6 Consistent with its stated intent that its funds be used to pay for the Cut
Taxes PAC communications, on October 13, 2010, the Washington
Federation of State Employees mailed a $2,885 contribution directly to
Conservative PAC. This amount of this contribution covered one-third of the
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expenses incurred for the Cut Taxes PAC communications. On October 19,
2010, Moxie Media returned the contribution to WFSE.

3.7 Lisa Macl.ean makes, directs, or authorizes contribution, expenditure,
strategic or policy decisions on behalf of both Conservative PAC and Cut
Taxes PAC. Thus, her name should have appeared on the committees’
C-1pc Political Committee Registration Statements to identify her as an
officer of the committees. Ms. MacLean stated that her name was omitted
from the registrations to reduce the number of unwanted contacts she
received.

3.8 Further, Ms. MacLean established, maintains, and controls Cut Taxes PAC.
Thus, either she, or her firm, Moxie Media, should have been identified in this
capacity in the sponsor identification on the Cut Taxes PAC independent
expenditures and electioneering communications. Ms. MaclLean stated that
she used the name of Henry Underhill for this purpose because he has a
lower profile.

DETAILED FINDINGS

3.9 Response by Lisa MacLean Regarding Cut Taxes PAC Proposal and Pledge
of Funding: On September 10, 2010, a response to the complaint by Senator
Berkey was received from Lisa MacLean. (Exhibit 3, pp 2 - 3, Response to
Complaint.) In the response, Ms. MacLean provided the following narrative
of the creation of Conservative PAC, Cut Taxes PAC, and sponsorship of the
Cut Taxes PAC postcards and robocalls:

In the first week of August, Moxie proposed to all of the entities that had participated in
funding Progress PAC and SUFC [Stand Up for Citizens PAC] that they develop a
strategy to criticize Senator Berkey for voting to raise taxes, an attack from the right that
Moxie believed might increase the likelihood that Senator Berkey would not advance to
the general election from the top-two primary...

Specifically, Moxie proposed forming two PACs (as it did with the other efforts in 38"
Legislative District), one of which would communicate with a small, narrowly-targeted
group of voters using two mailers and a robocall...

By August 4, Moxie believed that it had been able to secure a tentative pledge for $9,000
to execute on the proposed plan. Specifically, Moxie conferred with representatives of (1)
DIME PAC, (2) the Washington Federation of State Employees and (3) independent
PACs comprised primarily of lawyers—each of whom coincidentally were stakeholders in
2™ Defense; there were others—about funding the Cut Taxes IE by transferring surplus
funds from 2" Defense.

2" Defense PAC is a committee that, together with For The People PAC,
was formed to conduct independent advertising expenditures supporting Tom
Campbell and opposing J.T. Wilcox in the race for State Representative in
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3.10

3.11

3.12

the 2" Legislative District. Lisa MacLean is registered as the campaign
manager for 2™ Defense PAC and For The People PAC.

To understand the nature of the agreement described by Ms. MacLean, PDC
staff reviewed email communications between Ms. MacLean and the
stakeholders in 2™ Defense PAC, and conducted interviews with the parties
under oath.

Communications Regarding Cut Taxes PAC Proposal: On the evening of
August 3, 2010, Lisa MacLean sent an email (Exhibit 4, email produced by
Cody Arledge) to representatives of the entities that funded Progress PAC
and Stand Up For Citizens PAC: Aerospace Machinists Local 751, DIME
PAC, Forward PAC, FUSE Washington, Public School Employees of
Washington, SEIU Local 775, SEIU Local 925, SEIU Local 1199, United
Food and Commercial Workers Local 21, the Washington Federation of State
Employees, the Washington State Council of Firefighters, and the
Washington State chapter of the American Federation of Teachers. The
email, which had the subject line “FWD38 Tracking Poll and Next Steps,”
forwarded the results of polling conducted for Moxie Media by EMC
Research, with the recommendation, “...a narrowcast tax message only to
Inds and Reps that tells them Berkey raised taxes and there is a Republican
(which is what Conservative means) that they should vote for might be
helpful.” :

In her message to the funders of Stand Up for Citizens PAC, Ms. MacLean
stated the following:

Tomorrow I will propose additional mail and automated phones to likely-voting
Republican and Independent households hitting Berkey from the Right on tax increases.
This will show up late and be sponsored by a new PAC. This will require some additional
funding, but shouldn't cost too much. We will need to go to print in the next 48 hours.
Please stay tuned and watch this space. Thanks.

At 2:55 pm the next day, August 4, 2010, Ms. MacLean sent an email to the
same fifteen recipients proposing the sponsorship of anti-Jean Berkey, pro-
Rod Rieger communications, and soliciting either new contributions for the
project, or the re-designation of contributions made previously for other
projects. (Exhibit 5, email produced by Michael Temple.) The subject line
of Ms. MacLean’s email was “L.D38 URGENT - more spending?” The email
stated, in part;

We propose two cards and one robocall targeted to 5,293 households (likely primary
voters with 0-30 partisan score plus Strong and Likely IDed Republicans, Independents
and Independent-Lean Republicans). The pieces would be designed now and printed
late tomorrow, dropping the last two possible days in the primary election (8/10 and 8/11)
with a unique robo call to this universe on Friday 8/13. The message would be Rod
Rieger opposes the tax increases that Jean Berkey supported.
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Will be paid for by Cut Taxes PAC with sole Top & contributor being Conservative PAC.
This would not show up at the PDC until 8/11 as a C6 and it would likely take much
longer for any reporter or blogger to link it to any of you before election day.

We need $9,000 to pull this off. This this (sic) is good insurance in a race we DO NOT
want to see back in the general election.

Who can contribute more and/or redirect money from other Forward PAC races?

Need a green light by 4 PM TODAY if possible.

Ms. MaclLean’s statement regarding the disclosure of the proposed
expenditures on an August 11, 2010 C-6 filing appears to discount the
requirement of political committees that are organized within three weeks of
an election to register with the PDC within three business days of forming,
and to disclose all contributions received prior to the date of registration,
including pledges made but not yet redeemed, and all expenditures, including
debts and obligations. The third business day following Ms. MacLean’s
August 4, 2010 email was Monday, August 9, 2010.

Minutes later, at 3:02 pm, Ms. MacLean sent an email to Kathy Cummings,
Cody Arledge, and Michael Temple. Ms. Cummings is the Communications
Director for the Washington State Labor Council, and a representative of
DIME PAC. Mr. Arledge is a contract representative for the Washington
Federation of State Employees (WFSE). Mr. Temple is Government Affairs
Consultant for the Washington State Association for Justice (WSAJ) and
acted as a representative of Forward PAC in the 2010 races targeted by
Moxie Media. Ms. MacLean’s email (Exhibit 6, email produced by Kathy
Cummings) was sent as a reply to an email by Michael Temple, in which he
encouraged the shifting of contributions from another committee to fund the
proposed anti-Berkey, pro-Rieger communications. In her reply, Ms.
MaclLean stated, “there is $30K leftover and on hand in LD2 PAC.” She then
asked, “how much could | move to LD38 for WSAJ, WSFE, DIME?”

In an interview under oath with PDC staff, Michael Temple stated that he
discussed the proposed anti-Berkey, pro-Rieger communications with Lisa
Maclean, both in person and by telephone:

We looked at it, and we said, yeah, we probably need to do something, because Rieger
had filed as a conservative, not as a Republican, so if the Republicans don’t see
Republican after his name, is that an issue? And we also felt that look, if our ultimate
goal was Nick Harper, we didn’t want Nick Harper necessarily running against Jean
Berkey in the general without a Republican on the ballot. | mean, this top-two thing has
created interesting issues with how you deal with those things...What [Lisa] got out of
[the conversation] was, yes, | understood the value of doing it, and | understood that we
would have to figure out a way to secure funds if we were going to move ahead with it.
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Regarding the source of funds identified for the project, Mr. Temple stated:

Here’s the way that would have worked: some of the [trial lawyer-affiliated] political action
committees would have given money to Forward PAC, with the idea that Forward PAC
was a PAC that was formed to elect progressive candidates using independent
expenditures, so that money was with Forward PAC. So it was not on behalf of those
PACs. ...Those PACs had sent their money to Forward PAC knowing that Forward PAC
was a PAC that was going to be utilized to do progressive legislative race work.

In an informal follow-up interview (Exhibit 7, PDC record of phone call with
Michael Temple), Mr. Temple clarified that the funds he and Ms. MacLean
discussed using for the proposed anti-Berkey, pro-Rieger communications
were those previously contributed by Forward PAC to 2" Defense PAC.

At 3:11 pm on August 4, 2010, Ms. MacLean sent an email to the fifteen
representatives of the entities that funded Progress PAC and Stand Up for
Citizens PAC. In her email (Exhibit 8, email produced by Michael
Temple), she stated, “WSAJ will move $3,750 from another PAC. That
leaves us looking for $5,250. Anyone?”

At 4:05 pm, Kathy Cummings sent an email (Exhibit 9, email produced by
Kathy Cummings) to Lisa MacLean, stating, “Lisa, move $2,500 out of the
LDO2 fund from DIME [PAC] and then see who will put the rest in for this
effort in the 38th. | understand this is important...”

In an interview under oath with PDC Staff, Cody Arledge stated that he
discussed the proposed anti-Berkey, pro-Rieger communications and
possible sources of funding with Lisa MaclLean by telephone:

For the work | was doing for the Federation, we had already spent our primary budget, so
when she came up with this late request, the proposal came up, why don’t we do it from
this other PAC we had set up called 2" Defense? Because that was the only primary
money that we had budgeted that had not been expended.

At 4:12 on the afternoon of August 4, 2010, approximately one hour after
sending her email proposing the Cut Taxes PAC communications, Lisa
MaclLean sent an email to the fifteen representatives of the entities that
funded Stand Up for Citizens PAC. In her email (Exhibit 10, email
produced by Michael Temple), Ms. MacLean stated, “okay we are funded
at $9K thanks to DIME, WSAJ and WFSE. Thanks!”

Response by Lisa MaclLean Regarding Approval of Postcards and Calls: In
her response to the complaint (Exhibit 3, pp 3 - 4, response to complaint),
Lisa MacLean stated that “on behalf of Cut Taxes PAC, which would be
making the independent expenditure, Moxie designed the mailers and
scripted the robocalls. Agents of DIME PAC, the Washington Federation of
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State Employees and the independent PACs comprised primarily of lawyers
reviewed and/or approved the final versions of each of these voter
communications.”

PDC staff reviewed email communications and conducted interviews under
oath to learn more about the nature of this review or approval.

Review / Approval of Cut Taxes PAC Mailings: On the morning of August 5,
2010, the day following the email exchange and conversations concerning
funding for the Cut Taxes PAC project, Lisa MacLean circulated draft
electronic versions of two Cut Taxes PAC mail pieces among Kathy
Cummings, Cody Arledge, and Michael Temple. In her email (Exhibit 11,
email produced by Cody Arledge), she stated, “Need your sign-off ASAP
today on these two mail pieces. Please remember that we are simulating
crappy GOP mail.”

The second of the two draft mail pieces (Exhibit 11, pp 8 ) contained a
harsh message opposing Senator Berkey:

When times are this tough...
The last thing we need is higher taxes from Jean Berkey

State Senator Jean Berkey voted for $757 million in new taxes this year.
And she voted to make it easier for politicians to raise taxes, suspending a voter-approved
initiative requiring a 2/3 majority to change tax policies.
All during the worst recession we've faced in a generation.

It’s time for a new leader who will hold the line.

In circulating the drafts, Ms. MacLean solicited the input of Adam Glickman of
SEIU Local 775, a contributor to Progress PAC / Stand Up for Citizens PAC.
Having received Mr. Glickman’s feedback, she shared it with Ms. Cummings,
Mr. Arledge, and Mr. Temple, who she referred to collectively as “the
funders.” (Exhibit 11, p 2.) Mr. Glickman advised modifications to the
second mail piece, to shift the focus from Senator Berkey to Rod Rieger:

My 2-cents, not that I'm paying for it, would be to do something like the first piece, and if
you think you need to go a little further on taxes, you can focus more on his general
opposition to taxes and spending and | think a line like “Rod Rieger opposed overturning
the 2/3 requirement for tax increase, and opposed the tax increases that Jean Berkey
voted for” would probably be ok.

At 10:41 am on August 5, 2010, Ms. Cummings replied to Mr. Glickman’s
suggestion stating, “I'd go for that.” (Exhibit 11, p 4.) Cody Arledge replied,
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“It's a very nice piece. | wish the republicans would do something that good.”
(Exhibit 11, p 5.)

At 12:45 pm, Lisa MacLean sent a revision of the second mail piece
incorporating Adam Glickman’s suggestions to Mr. Glickman, Ms. Cummings,
Mr. Arledge, and Mr. Temple. In her email she asked, “How does this work?”
Ms. Cummings replied, “Better for me.” (Exhibit 12, email produced by
Cody Arledge.) Mr. Glickman replied, “Seems safer. Not sure why we need
yet another committee though—can’t we just use conservative pac?” At
12:54 pm, Lisa Macl.ean responded to Mr. Glickman’s question as follows:

I am trying to provide as much cover to funders as possible. And don't want funder
names on pieces as top 5 contributors. funder money will not move until after the
primary. the expenses for these pieces and the auto-call will be listed only as debts.

(Exhibit 12, p 2.) Here, as in her email of the previous day, Ms. MacLean
appeared to discount the requirement of political committees to report

contributions pledged but not yet received.

At 12:55 pm, Lisa MacLean sent an email to Ms. Cummings, Mr. Arledge, Mr.
Temple, and Mr. Glickman, with the question, “can we go to print with both
pieces now?” (Exhibit 12, p 2.) Ms. Cummings immediately replied, “DIME
pac says go.” At 12:57, Michael Temple replied, “Ok.” (Exhibit 12, p 3.) At
1:23, Ms. Maclean sent an email stating, “we are moving forward with
production. sorry for the rushed timeline.” At 2:27, Cody Arledge replied,
“Concur. Keep the additional PAC please.” (Exhibit 12, p 4.)

Review / Approval of Cut Taxes PAC Robocall Script: At 1:22 pm on the
afternoon of August 5, 2010, Lisa MacLean sent an email to Ms. Cummings,
Mr. Arledge, Mr. Temple, and Mr. Glickman, with the draft script of the Cut
Taxes PAC robocall attached. In her email (Exhibit 13, email produced by
Cody Arledge), Ms. MacLean stated, “Please approve.” Moments later,
Kathy Cummings replied to Ms. MacLean’s email, stating, “Like it.” Michael
Temple replied, “Ko.” Cody Arledge replied, “Concur.” (Exhibit 13, p 2.)

Registration of Conservative PAC / Cut Taxes PAC with PDC: On August 5,

2010, C-1pc Political Committee registrations were filed for Conservative
PAC and Cut Taxes PAC. (Exhibit 14, C-1pc registrations.) The same
day, the committees submitted signature authorization paperwork for
electronic filing, but filed no other reports. On the C-1pc registrations, Henry
Underhill was listed as the chair of each committee, and Phil Lloyd was listed
as treasurer. Lisa MaclLean was not listed as an officer of either committee.

In an interview under oath with PDC staff, Henry Underhill stated that he was
unaware who had decided to establish Conservative PAC and Cut Taxes
PAC, but that the decision was not his. He stated that he was not a primary
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decision-maker for the committees, and that he had no role in conceiving of
the committee’s planned pro-Rieger, anti-Berkey communications.

In an interview under oath, Phil Lloyd stated that he had no role in conceiving
of Cut Taxes PAC’s planned pro-Rieger, anti-Berkey communications, and
that at the time the communications were being planned, he had no
information about how they would be paid for.

In an informal interview with PDC staff on August 28, 2010, the day following
the receipt of Senator Berkey's complaint, Lisa Macl.ean stated that the Cut
Taxes PAC communications were her “creative inspiration.” In a later
interview under oath, Ms. MacLean explained that closely associating her
name or Moxie Media’s name with prior communications had resulted in a
high level of unwanted contact from members of the public. She stated that
in founding Conservative PAC and Cut Taxes PAC, she made a conscious
decision to use Henry Underhill's name, hoping that his lower profile would
limit the number of incoming responses.

Distribution of Postcards: As proposed by Lisa MacLean in her August 4,
2010 email, the Cut Taxes PAC postcards were mailed on August 10, 2010,
and August 11, 2010.

The first postcard (Exhibit 15, first Cut Taxes PAC posicard) contained the
following message:

It’s time for a change!

Republican Rod Rieger is a fiscal conservative who believes in:
* Smaller Government » Lower Taxes »* More Transparency » Less Bureaucracy
He will fight in Olympia to help Washington State become more
business-friendly and bring companies and new jobs to our area.
* % » On Tue, Aug 17 » »* >

Vote Rod Rieger

Republican for State Senate

Democrat (sic) Senator
Jean Berkey voted for

$757 million in new taxes
and to make it easier for
politicians to raise taxes.

We’ve had enough!

The address side of the postcard contained a photo of Rod Rieger, and a
message describing Mr. Rieger as a business owner, U.S. Marine, father, and
Republican candidate for State Senate.
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The second Cut Taxes PAC postcard (Exhibit 16, second Cut Taxes PAC
postcard) contained the following message:

When times are this tougah...
The last thing we need is higher taxes.

Rod Rieger opposes making it easier for the politicians in Olympia to raise taxes.
And he opposes the tax increases State Senator Jean Berkey (D) voted for.
It's time for a new leader who will hold the line.

Republican Rod Rieger will fight for lower taxes.
Vote Tuesday, August 17th

Cut Taxes PAC was identified on both postcards as the sponsor of the
mailings, and Conservative PAC was listed as the committee’s top
contributor. Henry Underhill was identified on both mailings as the person
who established, maintained, and controlled Cut Taxes PAC. In her interview
under oath with PDC staff, Ms. MacLean stated that Mr. Underhill’'s name
was used for this purpose for the same reason that he was listed on the
registration statements for the two committees, i.e. because of his lower
profile. ~

Placement of Robocalls: At 10:00 am on the morning of August 12, 2010,
Cody Arledge sent an email (Exhibit 17, email produced by Cody Arledge)
to Lisa MacLean with the question, “My understanding is the robo call is all
that’s left. Is there a message that doesn’t mention the tax votes that would
be effective?” At 10:03 am, Ms. MacLean replied, “We could re-record a
message the (sic) is more of a positive on Reiger than a contrast with
Berkey. It would be less effective to exclude a message about how he would
oppose taxes, but we could do it. | would not advocate for this though. Isn't
the damage already done?” Following additional discussion of whether to
change the robocall message, at 11:13 am Cody Arledge sent an email
(Exhibit 17, p 2) to Lisa MacLean, Kathy Cummings, and Michael Temple
stating, “Friends - I've spoken at length with Greg. He is 100% behind seeing
our efforts through as planned.” In his interview under oath with PDC staff,
Mr. Arledge clarified that in his email he was speaking of Greg Devereux,
Executive Director of the Washington Federation of State Employees.

On August 13, 2010, Cut Taxes PAC’s robocalls were executed. The script
of the calls (Exhibit 18, script of Cut Taxes PAC robocall) was the same
as originally proposed by Lisa Maclean and approved on August 5, 2010 by
Kathy Cummings, Michael Temple, and Cody Arledge:
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Hi this is your neighbor, Emma.

I'm a lifelong Republican and I vote in every election, but every once in a while |
vote for a conservative Democrat.

Four years ago I voted to re-elect Democrat (sic) State Senator Jean Berkey.
But this year things in Olympia have just gotten so bad. '

Luckily we finally have a good Republican candidate to support.

Rod Rieger will fight to hold the line on taxes in the Legislature.

He opposes making it easier for politicians to raise taxes.

And Rod Rieger opposes the tax increases Jean Berkey voted for.

I hope you will join me before Tuesday, August 17th, and vote Republican—Rod
Rieger for State Senate.

Thanks and have a nice day.

No candidate authorized this ad.

It is paid for by Cut Taxes PAC

Everett, Washington

Top five contributors: Conservative PAC

In her interview under oath, Lisa MacLean stated that she read the part of
‘Emma” in the robocall recording. She stated that Henry Underhill read the
statement of sponsor identification.

Conservative PAC / Cut Taxes PAC Reports: On August 10, 2010, between
the mailing of the first and second Cut Taxes PAC postcards, C-4 Summary
reports of Receipts and Expenditures were filed for each committee for the
7-day pre-primary reporting period of July 27 - August 9, 2010. The report
filed for Conservative PAC (Exhibit 19, initial C-4 for Conservative PAC)
disclosed no contributions or expenditures, and contained no mention of
funds from 2" Defense PAC that Ms. MacLean designated for the Cut Taxes
PAC project, following her consultation with Kathy Cummings, Michael
Temple, and Cody Arledge. The report filed for Cut Taxes PAC (Exhibit 20,
initial C-4 for Cut Taxes PAC) disclosed $4,764 in debt to Moxie Media for
direct mail production. The C-4 disclosed no contributions received by or
pledged to Cut Taxes PAC, whether from 2" Defense PAC, Conservative
PAC or any other source. From August 11 - 16, 2010, Cut Taxes PAC filed a
series of C-6 reports; together, these reports revised upward the total value
of the Cut Taxes PAC communications, including the robocalls and all
aspects of the mailings, to $8,656. (Exhibit 21, Cut Taxes PAC C-6 filings.)

In his interview under oath, Henry Underhill stated that at the time the Cut
Taxes PAC communications were being planned, he had no information
about how they would be paid for. He stated that he knew that Lisa MacLean
was in communication with various people about the question of funding, but
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3.38

3.39

3.40

that at the time, he did not know who those people were. He stated that at
one point, Phil Lloyd contacted him by telephone to ask if Moxie Media had
received any pledges to pay for the Cut Taxes PAC communications. He
stated that because he is not normally involved in questions concerning
funding, he put Lisa MacLean on speaker phone, and that Ms. McLean told
Mr. Lloyd that they still did not have any pledges to report.

In his interview under oath, Phil Lloyd stated that at the time the Cut Taxes
PAC activity was being planned, he had no knowledge of how it would be
paid for, or any information about Ms. MaclLean’s consultations with
representatives of the Washington State Labor Council, Forward PAC, the
Washington Federation of State Employees, and the SEIU. He confirmed
that one or two days before filing Conservative PAC and Cut Taxes PAC’s
C-4 reports on August 10, 2010, he contacted Moxie Media to inquire about
funding for the communications. He stated,

There was a debt to Moxie on the 7-day pre-primary report, and | was frying to ascertain
whether we should be reporting any pledges for it. They indicated that there were no
pledges.

Lisa MacLean Response to Complaint / Amended PDC Filings: In her
response to the complaint (Exhibit 3, pp 1, 4, response to complalnt) on
September 10, 2010, Lisa MacLean stated the following:

[Moxie Media, Conservative PAC, and Cut Taxes PAC] have not concealed or sought to
conceal the source of any contributions. Concurrent with this response, the Respondents
are filing amended disclosure statements with the PDC identifying a tentative pledge that
Conservative PAC received from the 2" Defense PAC, another PAC, but that was never
redeemed, relating to the Cut Taxes IE...[A]fter Moxie had executed on the plan and
made the Cut Taxes IE, the tentative pledge from 2™ Defense did not immediately
materialize and has not—and will not—be redeemed. Moxie continued to work to redeem
the pledge. Even though to this date some but not all of the 2™ Defense stakeholders
who in August supported a transfer of funds from 2™ Defense to Conservative PAC and
then reviewed the Cut Taxes IE communications are still willing to fund the Cut Taxes IE,
Moxie was simply unable to overcome all of the political, practical and logistical
obstacles].]

On September 10, 2010, concurrent with Ms. MaclLean'’s response,
Conservative PAC filed an amended C-4 report for the 7-day pre-primary
reporting period, a new C-4 for the post-primary election reporting period, a
C-4 report covering the first ten days of September (leading up to the date of
the report), and a C-3 monetary contributions report. The amended C-4
report for the 7-day pre-primary period (Exhibit 22, pp 1- 3, amended
Conservative PAC C-4) disclosed a pledge of $9,000 in contributions from
2" Defense PAC; the report indicated that Conservative PAC was notified of
the pledge on August 4, 2010. It appears that this pledge was required to be
disclosed on August 9, 2010, the day that Conservative PAC's registration
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3.41

3.42

3.43

was required to be filed. It was disclosed 32 days late, and 24 days after the
primary election.

The subsequent reports by Conservative PAC removed this pledge (Exhibit
22, pp 4 - 8), and replaced it with a $9,003 monetary contribution from Moxie
Media and an expenditure of a like amount to- Cut Taxes PAC. The same
day, Cut Taxes PAC reported (Exhibit 23, Cut Taxes PAC reports) receipt
of a $9,000 pledge from Conservative PAC, redemption of the pledge in the
amount of $9,003, and payment of the Cut Taxes PAC’s $8,656 debt to
Moxie Media.

In her interview under oath, PDC staff asked Lisa MacLean why the Cut
Taxes PAC communications were not identified as having been sponsored
by DIME PAC, Forward PAC, or WFSE, whose representatives she had
consulted on the question of paying for the communications, or alternatively,
by 2" Defense PAC, the committee that held the funds in question. Ms.
Macl ean responded that she felt there was a lack of consensus among the
funders, and that the arrangement was tentative and fuzzy. She said she felt
that the most forthright, accurate way to disclose the sponsorship of the
communications was as a debt to Moxie Media. She said that when they
produced the mailings, they wanted to identify the sponsor as the political
committee that would eventually make the expenditure to pay for the
communications, once funding for that committee was secured. She said that
all of their efforts in the 38" Legislative District followed a two-tier PAC
structure, and that this same strategy was followed by others in Washington
State. She believed that this strategy was approved and acceptable.

PDC staff contrasted this strategy, in which both of the PACs have money,
and the money trail can be followed, to Conservative PAC and Cut Taxes
PAC, neither of which had any money, leaving the public without any
knowledge as of the primary election of who was supporting Rod Rieger and
opposing Jean Berkey. Ms. MacLean replied, “That was unfortunate. There
was no money to follow, other than a debt to my company.”

In her interview, Ms. MacLean stated that the Cut Taxes PAC
communications were prompted by the results of polling performed by EMC
Research, polling that was paid for by Stand Up For Citizens PAC in two
expenditures: an $18,300 expenditure on July 23, 2010, and a $4,000
expenditure on August 5, 2010. (Exhibit 24, C-4 reports by Stand Up For
Citizens PAC.) PDC staff asked Ms. MacLean why Cut Taxes PAC did not
report an in-kind contribution from Stand Up For Citizens PAC for access to
these polling results. She stated, “/t never occurred to me that that would be
appropriate, based on my understanding of the law.”

Status of Funds from Stakeholders in 2™ Defense PAC: In her interview
under oath, Kathy Cummings stated that Rick Bender, President of the
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Washington State Labor Council and treasurer of DIME PAC, learned about
the Cut Taxes PAC communications only after the postcards had been
mailed. She stated that Mr. Bender was “livid,” and stressed that he would
never have approved the messages conveyed in the postcards. Although the
funds designated for the communications on August 4, 2010 were already in
possession of 2" Defense PAC, a committee controlled by Lisa MaclLean,
Ms. Cummings stated that after speaking with Mr. Bender, she spoke with
Ms. MacLean and asked her not to use DIME PAC's funds for the Cut Taxes
PAC communications, as previously agreed.

3.44 In an interview under oath, PDC staff asked Michael Tempile if, after the Cut
Taxes PAC communications were executed, he ever told Lisa MacLean that
Forward PAC’s contributions to 2™ Defense PAC could not, or should not, be
used to fund the Cut Taxes PAC activity. Mr. Temple stated that he had not.
He said, “The question was never asked of me.”

3.45 On September 8, 2010, after the filing of the complaint by Jean Berkey, Cody
Arledge sent an email to Lisa MacLean (Exhibit 25, email produced by
Kathy Cummings), stating the following:

As per previous discussions, on behalf of WFSE, we would request you transfer an
amount equal fo one-third of the debt currently showing owed to Moxie Media by Cut
Taxes PAC($8656). Please pay this debt from our share of funds currently in the 2m
Defense PAC. As discussed, this is intended to cover a portion of the efforts undertaken
in the Berkey/38th senate race. We are assuming this will be reported to the PDC as
appropriate. Please contact me if you have any questions or need anything to ensure
compliance. .

In his interview under oath, Cody Arledge stated the following concerning the
Cut Taxes PAC communications:

Separating the message from the strategy, | think that we have regretted the message
that was in the mailings...While we regret the message, we did approve of the strategy,
and as far as we're concerned, to this day, we're willing to move the funds out of 2™
Defense to pay for our 