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TO:  Members, Public Disclosure Commission 
 
FROM: Tony Perkins, Acting Assistant Director 
 
DATE:  July 16, 2015 
 
SUBJECT: Petition for Declaratory Order Regarding Contribution Limits in Recall 

Elections – Committee to Recall Mark Lindquist 
 
Background 
 
On June 11, 2015, PDC staff received a letter dated June 9, 2015 from Jeffrey Paul 
Helsdon of the law firm of Oldfield & Helsdon PLLC, counsel to the “Committee to 
Recall Mark Lindquist” political committee (the Committee). Mr. Helsdon’s letter 
concerned the application of contribution limits in recall elections, RCW 42.17A.405(3).  
At the meeting of the Public Disclosure Commission on June 25, 2015, the Commission 
directed PDC staff to continue processing Mr. Helsdon’s inquiry received on June 11, 
2015 as a petition for a declaratory ruling.  Thomas Oldfield of the law firm of Oldfield & 
Helsdon appeared on behalf of the Committee at the June 25, 2015 meeting, and 
agreed that the Committee would participate in the declaratory ruling process.  Mr. 
Oldfield stated that the Committee would cooperate with the Commission and its staff to 
process the Committee’s request.   
 
Summary of Petition and Facts Presented 
 
RCW 42.17A.405(3) provides for an $800 limit on contributions from any person, other 
than a bona fide political party or a caucus political committee, to a county official 
against whom recall charges have been filed, or to a political committee having the 
expectation of making expenditures in support of the recall of the county official.  Per 
RCW 42.17A.125 and under the Commission’s rule WAC 390-05-400, this $800 limit 
was adjusted to $950 in 2014.  Copies of RCW 42.17A.405(3) and WAC 390-05-400 
are attached to this memo. 
 
In his June 9, 2015 submission to the Commission, Mr. Helsdon explained that he 
represents the Committee in its efforts to recall the elected Pierce County Prosecutor 
Mark Lindquist from office.  Mr. Helsdon posed anticipated activities concerning the 
recall process, including the Committee’s intent to solicit and accept contributions in 
excess of $950.  He inquired concerning the applicability of the contribution limits in 
RCW 42.17A.405(3) to the Committee and its anticipated contributors, in light of the 
federal court injunction preventing enforcement of those limits against Farris v. 
Seabrook plaintiffs Oldfield & Helsdon PLLC, the Recall Dale Washam political 
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committee, and Robin Farris.  Mr. Helsdon’s submission received on June 11, 2011 is 
attached to this memo. 
 
Commission Options in Response to a Petition for Declaratory Order 
 
Under RCW 34.05.240, the Commission has a number of options on how it may 
proceed in response to a petition for a declaratory order: 
 

RCW 34.05.240 Declaratory order by agency — Petition 
… 
    (5) Within thirty days after receipt of a petition for a declaratory order an 
agency, in writing, shall do one of the following: 
     (a) Enter an order declaring the applicability of the statute, rule, or order in 
question to the specified circumstances; 
     (b) Set the matter for specified proceedings to be held no more than ninety 
days after receipt of the petition; 
     (c) Set a specified time no more than ninety days after receipt of the petition 
by which it will enter a declaratory order; or 
     (d) Decline to enter a declaratory order, stating the reasons for its action. 

 … 
 
In addition, WAC 390-12-250(3) provides that the executive director will present the 
petition to the Commission at the first meeting when it is practical to do so.  This was 
accomplished at the Commission’s June 25, 2015 meeting.  Once presented, among 
other options, the Commission may decide that a public hearing is necessary and so 
order.  WAC 390-12-250(6).  At its June 25, 2015 meeting, the Commission directed 
staff to prepare for a July 23, 2015 hearing on the petition, develop the relevant facts, 
and give notice to stakeholders.   
 
PDC Staff Development of Relevant Facts  
 
Under WAC 390-12-250(2), following receipt of a petition for a declaratory order, PDC 
staff may conduct a review to develop facts relevant to the petition.  In the case of the 
Committee’s petition regarding RCW 42.17A.405(3), staff reviewed the November 6, 
2012 Order on Plaintiff’s Motion for Summary Judgment issued by U.S. District Court 
Judge Robert Bryan in the Farris v. Seabrook federal litigation, and the Memorandum 
Opinion of the U.S. Court of Appeals for the 9th Circuit, filed on July 11, 2014.  Those 
filings are attached to this memo. 
 
In light of evidence presented and considered by the federal court in the Farris case, 
staff also posed questions to the Committee concerning their activities, contacts and 
communications, including their contacts regarding: 
 

A. An effort to recall Mark Lindquist from the office of Pierce County Prosecutor; 
B. Contributions solicited or received, or expenditures made, in support of that recall 

effort; or 
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C. The appointment or election of any other person to the office of Pierce County 
Prosecutor. 

 
On July 14, 2015, Thomas Oldfield provided a response to staff’s inquiry on behalf of 
the Committee.  That response is attached to this memo.  The Committee’s responses 
are included as part of the additional facts developed. 
 
Additional Facts Developed by PDC Staff 
 
In his response received on July 14, 2015, Mr. Oldfield provided the following 
information: 
 

1. In answering staff’s question concerning contacts or communications that the 
Committee, its officers or principal decision-makers had with persons known at 
the time to be a candidate for Pierce County Prosecutor, Mr. Oldfield stated that 
the Committee understood the term “principal decision-makers” to include the 
officers and directors of the Recall Mark Lindquist political committee (a nonprofit 
corporation), the law firm of Oldfield & Helsdon PLLC, and Joan Mell, an attorney 
who has provided significant input to the Committee. 
 
Mr. Oldfield stated that none of the above persons has had contact or 
communications with any person known to be a declared or undeclared 
candidate for Pierce County Prosecutor.  He went on to state, “Should the 
committee become aware of such a candidate, or if any person, when contacted, 
indicates an intent to run for the office in the future, campaign personnel will be 
instructed to (i) not coordinate any campaign expenditures with such a candidate 
or his or her campaign committee, (ii) not solicit or accept contributions from such 
a candidate or his or her campaign committee, and (iii) not solicit any donations 
or support in support of or opposition to such a candidate or his or her candidate 
committee. The Committee’s officials and decision makers are aware that they 
must abide by all existing campaign finance laws, including those applicable to 
coordination and volunteers will be informed of the necessity of abiding by all 
existing campaign finance laws, including those applicable to coordination. 
Campaign personnel will be directed to appropriate educational material 
produced by the PDC.” 
 

2. Mr. Oldfield stated that certain officers and principal decision-makers of the 
Committee had spoken with employees or officials of the Pierce County 
Prosecutor’s Office to obtain additional factual information to clarify allegations 
stated in whistleblower complaints filed by them, in order to assure accuracy of 
the statement of charges for the recall and subsequent litigation. 

3. Mr. Oldfield stated that an officer or principal decision-maker of the Committee 
had sent an email to numerous recipients including two deputy prosecutors, 
telling the recipients that the Committee was conducting fundraising phone calls 
for the recall campaign.  Mr. Oldfield stated that an employee of the Pierce 
County Prosecutor’s Office had contributed $140 to the Committee. 
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4. Mr. Oldfield stated that no officer or principal decision-maker of the Committee 
had contacts or communications with persons known to be a candidate for Pierce 
County Prosecutor, with employees of the prosecutor’s office, or with members of 
the Pierce County Council, concerning the appointment or election of any person 
to the office of Pierce County Prosecutor. 

Following receipt of Mr. Oldfield’s response, PDC staff reviewed the record of filings by 
the Committee.  Staff noted that the committee filed a C-1pc Political Committee 
Registration on June 9, 2015, registering a campaign to support a recall ballot 
proposition in the April 26, 2016 special election.  A copy of the C-1pc registration is 
attached to this memo.  Following this registration, the Committee would be required to 
file contribution and expenditure reports by July 10, 2015 if it received or spent more 
than $200 before the close of June.  The Committee has no campaign finance reports 
on file, indicating that any reportable activity (e.g., the $140 contribution described in Mr. 
Oldfield’s letter) occurred after June.  If the contribution were received in July, it should 
be reported on or after August 10, 2015. 

Notice to Stakeholders 
 
On June 25, 2015, PDC staff noted agency stakeholders of the petition for a declaratory 
order regarding RCW 42.17A.405(3).  As of the date of this memo, no comments or 
responses to staff’s notification have been received.  Any comments received prior to 
the hearing on the petition scheduled for July 23, 2015 will be included in extra meeting 
materials. 
 
July 23, 2015 Hearing 
 
PDC staff, Commission counsel, and counsel for the Committee will be available at the 
hearing to answer any questions a Commissioner might have about this matter.  
Commission counsel will also be available for closed session (pursuant to the 
Administrative Procedure Act) in the event the Commission wishes to obtain legal 
advice during this process. 
 
Attachments 
 

 Petition for a declaratory order received on June 11, 2011 from Jeffrey Helsdon 
 RCW 42.17A.405 
 WAC 390-05-400 
 November 6, 2012 Order on Plaintiff’s Motion for Summary Judgment issued by 

U.S. District Court Judge Robert Bryan 
 Memorandum Opinion of the U.S. Court of Appeals for the 9th Circuit, filed on 

July 11, 2014 
 Response to PDC staff inquiry to develop relevant facts, received on July 14, 

2015 from Thomas Oldfield 
 C-1pc Political Committee Registration filed on June 9, 2015 by the Committee to 

Recall Mark Lindquist 
 







(1) The contribution limits in this section apply to:

 (a) Candidates for legislative office;

     (b) Candidates for state office other than legislative office;

     (c) Candidates for county office;

     (d) Candidates for special purpose district office if that district is authorized to provide freight and 
passenger transfer and terminal facilities and that district has over two hundred thousand registered 
voters;

     (e) Candidates for city council office;

     (f) Candidates for mayoral office;

     (g) Candidates for school board office;

     (h) Candidates for public hospital district board of commissioners in districts with a population over 
one hundred fifty thousand;

     (i) Persons holding an office in (a) through (h) of this subsection against whom recall charges have 
been filed or to a political committee having the expectation of making expenditures in support of the 
recall of a person holding the office;

     (j) Caucus political committees;

     (k) Bona fide political parties.

     (2) No person, other than a bona fide political party or a caucus political committee, may make 
contributions to a candidate for a legislative office, county office, city council office, mayoral office, 
school board office, or public hospital district board of commissioners that in the aggregate exceed 
eight hundred dollars or to a candidate for a public office in a special purpose district or a state office 
other than a legislative office that in the aggregate exceed one thousand six hundred dollars for each 
election in which the candidate is on the ballot or appears as a write-in candidate. Contributions to 
candidates subject to the limits in this section made with respect to a primary may not be made after 
the date of the primary. However, contributions to a candidate or a candidate's authorized committee 
may be made with respect to a primary until thirty days after the primary, subject to the following 
limitations: (a) The candidate lost the primary; (b) the candidate's authorized committee has insufficient 
funds to pay debts outstanding as of the date of the primary; and (c) the contributions may only be 
raised and spent to satisfy the outstanding debt. Contributions to candidates subject to the limits in this 
section made with respect to a general election may not be made after the final day of the applicable 
election cycle.

     (3) No person, other than a bona fide political party or a caucus political committee, may make 
contributions to a state official, a county official, a city official, a school board member, a public hospital 
district commissioner, or a public official in a special purpose district against whom recall charges have 
been filed, or to a political committee having the expectation of making expenditures in support of the 
recall of the state official, county official, city official, school board member, public hospital district 
commissioner, or public official in a special purpose district during a recall campaign that in the 
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Limits specified — Exemptions.

Page 1 of 3RCW 42.17A.405: Limits specified — Exemptions.

7/16/2015http://app.leg.wa.gov/rcw/default.aspx?cite=42.17A.405

tperkins
Highlight



aggregate exceed eight hundred dollars if for a legislative office, county office, school board office, 
public hospital district office, or city office, or one thousand six hundred dollars if for a special purpose 
district office or a state office other than a legislative office.

     (4)(a) Notwithstanding subsection (2) of this section, no bona fide political party or caucus political 
committee may make contributions to a candidate during an election cycle that in the aggregate exceed 
(i) eighty cents multiplied by the number of eligible registered voters in the jurisdiction from which the 
candidate is elected if the contributor is a caucus political committee or the governing body of a state 
organization, or (ii) forty cents multiplied by the number of registered voters in the jurisdiction from 
which the candidate is elected if the contributor is a county central committee or a legislative district
committee.

     (b) No candidate may accept contributions from a county central committee or a legislative district
committee during an election cycle that when combined with contributions from other county central 
committees or legislative district committees would in the aggregate exceed forty cents times the 
number of registered voters in the jurisdiction from which the candidate is elected.

     (5)(a) Notwithstanding subsection (3) of this section, no bona fide political party or caucus political 
committee may make contributions to a state official, county official, city official, school board member, 
public hospital district commissioner, or a public official in a special purpose district against whom recall 
charges have been filed, or to a political committee having the expectation of making expenditures in 
support of the state official, county official, city official, school board member, public hospital district 
commissioner, or a public official in a special purpose district during a recall campaign that in the 
aggregate exceed (i) eighty cents multiplied by the number of eligible registered voters in the 
jurisdiction entitled to recall the state official if the contributor is a caucus political committee or the 
governing body of a state organization, or (ii) forty cents multiplied by the number of registered voters in 
the jurisdiction from which the candidate is elected if the contributor is a county central committee or a
legislative district committee.

     (b) No official holding an office specified in subsection (1) of this section against whom recall 
charges have been filed, no authorized committee of the official, and no political committee having the 
expectation of making expenditures in support of the recall of the official may accept contributions from 
a county central committee or a legislative district committee during an election cycle that when
combined with contributions from other county central committees or legislative district committees 
would in the aggregate exceed forty cents multiplied by the number of registered voters in the 
jurisdiction from which the candidate is elected.

     (6) For purposes of determining contribution limits under subsections (4) and (5) of this section, the 
number of eligible registered voters in a jurisdiction is the number at the time of the most recent general 
election in the jurisdiction.

     (7) Notwithstanding subsections (2) through (5) of this section, no person other than an individual, 
bona fide political party, or caucus political committee may make contributions reportable under this 
chapter to a caucus political committee that in the aggregate exceed eight hundred dollars in a calendar 
year or to a bona fide political party that in the aggregate exceed four thousand dollars in a calendar 
year. This subsection does not apply to loans made in the ordinary course of business.

     (8) For the purposes of RCW 42.17A.125, 42.17A.405 through42.17A.415 , 42.17A.450 through 
42.17A.495, 42.17A.500,42.17A.560 , and 42.17A.565, a contribution to the authorized political 
committee of a candidate or of an official specified in subsection (1) of this section against whom recall 
charges have been filed is considered to be a contribution to the candidate or official.

     (9) A contribution received within the twelve-month period after a recall election concerning an office 
specified in subsection (1) of this section is considered to be a contribution during that recall campaign 
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if the contribution is used to pay a debt or obligation incurred to influence the outcome of that recall
campaign.

     (10) The contributions allowed by subsection (3) of this section are in addition to those allowed by 
subsection (2) of this section, and the contributions allowed by subsection (5) of this section are in 
addition to those allowed by subsection (4) of this section.

     (11) RCW 42.17A.125, 42.17A.405 through 42.17A.415,42.17A.450 through 42.17A.495, 
42.17A.500, 42.17A.560, and42.17A.565 apply to a special election conducted to fill a vacancy in an 
office specified in subsection (1) of this section. However, the contributions made to a candidate or 
received by a candidate for a primary or special election conducted to fill such a vacancy shall not be 
counted toward any of the limitations that apply to the candidate or to contributions made to the 
candidate for any other primary or election.

     (12) Notwithstanding the other subsections of this section, no corporation or business entity not 
doing business in Washington state, no labor union with fewer than ten members who reside in 
Washington state, and no political committee that has not received contributions of ten dollars or more 
from at least ten persons registered to vote in Washington state during the preceding one hundred 
eighty days may make contributions reportable under this chapter to a state office candidate, to a state 
official against whom recall charges have been filed, or to a political committee having the expectation 
of making expenditures in support of the recall of the official. This subsection does not apply to loans 
made in the ordinary course of business.

     (13) Notwithstanding the other subsections of this section, no county central committee or legislative
district committee may make contributions reportable under this chapter to a candidate specified in 
subsection (1) of this section, or an official specified in subsection (1) of this section against whom 
recall charges have been filed, or political committee having the expectation of making expenditures in 
support of the recall of an official specified in subsection (1) of this section if the county central 
committee or legislative district committee is outside of the jurisdiction entitled to elect the candidate or 
recall the official.

     (14) No person may accept contributions that exceed the contribution limitations provided in this
section.

     (15) The following contributions are exempt from the contribution limits of this section:

     (a) An expenditure or contribution earmarked for voter registration, for absentee ballot information, 
for precinct caucuses, for get-out-the-vote campaigns, for precinct judges or inspectors, for sample 
ballots, or for ballot counting, all without promotion of or political advertising for individual candidates;

     (b) An expenditure by a political committee for its own internal organization or fund-raising without 
direct association with individual candidates; or

     (c) An expenditure or contribution for independent expenditures as defined in RCW 42.17A.005 or
electioneering communications as defined in RCW 42.17A.005.

[2013 c 311 § 1; 2012 c 202 § 1. Prior: 2010 c 206 § 1; 2010 c 204 § 602; 2006 c 348 § 1; 2005 c 445 § 11; prior: 
2001 c 208 § 1; 1995 c 397 § 20; 1993 c 2 § 4 (Initiative Measure No. 134, approved November 3, 1992).
Formerly RCW 42.17.640.]
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Pursuant to the requirement in RCW 42.17A.125 that the commission biennially revise the dollar 
amounts found in Initiative 134 and RCW 42.17A.410 to reflect changes in economic conditions, the 
following revisions are made:

WAC 390-05-400 Agency filings affecting this section

Changes in dollar amounts.

Code Section Subject Matter Amount Enacted or Last Revised 2014 Revision

.005 Definition of "Independent
Expenditure" $900 $950

.445(3) Reimbursement of candidate for loan to
own campaign $5,000 $5,500

.630(1) Report—
Applicability of provisions to
Persons who made contributions $18,000 $19,000
Persons who made independent
expenditures $900 $950

.405(2) Contribution Limits—
Candidates for state leg. office $900 $950
Candidates for county office $900 $950
Candidates for other state office $1,800 $1,900
Candidates for special purpose 
districts

$1,800 $1,900

Candidates for city council office $900 $950
Candidates for mayoral office $900 $950
Candidates for school board office $900 $950
Candidates for hospital district $800 $950

.405(3) Contribution Limits—
State official up for recall or pol comm.
supporting recall—
State Legislative Office $900 $950
Other State Office $1,800 $1,900

.405(4) Contribution Limits—
Contributions made by political parties
and caucus committees
State parties and caucus 
committees

.90 per voter .95 per registered voter 

County and leg. district parties .45 per voter .50 per registered voter 
Limit for all county and leg. district
parties to a candidate .45 per voter .50 per registered voter 

.405(5) Contribution Limits—
Contributions made by pol. parties and caucus
committees to state official up for recall or
committee supporting recall
State parties and caucuses .90 per voter .95 per registered voter 
County and leg. district parties .45 per voter .50 per registered voter
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[Statutory Authority: RCW 42.17A.110, 42.17A.125(1), and 42.17A.250 (1)(g). WSR 14-01-010, § 390-
05-400, filed 12/5/13, effective 1/5/14. Statutory Authority: RCW 42.17A.110 and 42.17A.125. WSR 13-
05-012, § 390-05-400, filed 2/7/13, effective 3/10/13. Statutory Authority: RCW 42.17.110 and 
42.17.125. WSR 12-10-041, § 390-05-400, filed 4/27/12, effective 5/28/12. Statutory Authority: RCW 
42.17.370(1) and 42.17.690. WSR 12-01-032, § 390-05-400, filed 12/13/11, effective 1/13/12. Statutory 
Authority: RCW 42.17.370(1), 42.17.690, and 42.17.645. WSR 08-04-022, § 390-05-400, filed 1/28/08,
effective 2/28/08. Statutory Authority: RCW 42.17.370. WSR 07-07-005, § 390-05-400, filed 3/8/07, 
effective 4/8/07. Statutory Authority: RCW 42.17.370 and 42.17.690. WSR 06-07-001, § 390-05-400, 
filed 3/1/06, effective 4/1/06. Statutory Authority: RCW 42.17.690. WSR 03-22-064, § 390-05-400, filed 
11/4/03, effective 1/1/04. Statutory Authority: RCW 42.17.370 and 42.17.690. WSR 01-22-050, § 390-
05-400, filed 10/31/01, effective 1/1/02. Statutory Authority: RCW 42.17.370(1). WSR 00-04-058, § 390-
05-400, filed 1/28/00, effective 3/1/00. Statutory Authority: RCW 42.17.690. WSR 98-08-069, § 390-05-
400, filed 3/30/98, effective 5/1/98; WSR 96-04-021, § 390-05-400, filed 1/30/96, effective 3/1/96.]

Limit for all county and leg. district parties
to state official up for recall or pol. comm.
supporting recall .45 per voter .50 per registered voter

.405(7) Limits on contributions to political parties
and caucus committees
To caucus committee $900 $950
To political party $4,500 $5,000

.410(1) Candidates for judicial office $1,800 $1,900

.475 Contribution must be made by
written instrument $90 $95
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Plaintiffs - Appellants,

v.

AMIT D. RANADE, Chair; GRANT S.
DEGGINGER, Attorney, Vice Chair;
KATHY TURNER; KATRINA ASAY, in
their Official Capacities as Officers and
Members of the Washington State Public
Disclosure Commission; ANDREA
MCNAMARA DOYLE, in His Official
Capacity as Interim Executive Director of
the Washington State Public Disclosure
Commission,

Defendants - Appellees.

Appeal from the United States District Court
for the Western District of Washington

Robert J. Bryan, Senior District Judge, Presiding

Argued and Submitted February 6, 2014
Seattle, Washington

Before: FISHER, GOULD and CHRISTEN, Circuit Judges.

The plaintiffs appeal the district court’s summary judgment order, insofar as

it declined to address the plaintiffs’ facial challenge to Washington Revised Code §

42.17A.405(3).  They also appeal the district court’s ruling that their motion for

attorney’s fees was untimely and that they did not demonstrate excusable neglect

warranting an extension of the deadline.  We have jurisdiction under 28 U.S.C. §

2
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1291.  We affirm the summary judgment order but vacate and remand on the

attorney’s fees issue.

1. In Farris v. Seabrook (Farris I), 677 F.3d 858, 867 (9th Cir. 2012),

we affirmed the district court’s preliminary injunction order, concluding that “the

State did not identify a sufficiently important interest to justify [§ 42.17A.405(3)’s]

$800 limit on contributions to recall committees.”1  Most of the underlying facts

relevant to the current appeal are fully set forth in Farris I and need not be

repeated.  Of particular relevance here, we acknowledged the State’s interest in

preventing the actuality or appearance of quid pro quo corruption in recall

elections, but likened Washington recall committees to political action committees

making independent expenditures to support or oppose candidates, for which

contribution limits had been invalidated because of tenuous connections or no

connection to the candidates themselves.  See id. at 865-67.  We explained that

“[n]either the State nor amici . . . presented any evidence showing that

contributions to recall committees in Washington raise the specter of corruption,

and certainly not in this case,” but noted that “the outcome might be different if

there were evidence that contributions were being made with a ‘wink and a nod’

1 The limit has since been raised to $950.  See Wash. Admin. Code § 390-
05-400.

3
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from Council members indicating that a particular candidate would be appointed.” 

See id. at 867 & n.8.

On remand, the district court’s summary judgment order applied Farris I to

the evidence presented and entered a permanent injunction, stating that the court

would “grant summary judgment for Plaintiffs and hold RCW § 42.17A.405(3)

unconstitutional as applied to Plaintiffs.”  The court found that “[t]here is no

evidence of coordination of expenditures or ‘a wink and a nod’ to justify the

State’s anti-corruption interest.  The Government has presented no evidence

demonstrating an issue of material fact regarding the appearance of or actual

corruption.”  The district court also determined that “[b]ecause this Court should

provide Plaintiffs’ requested relief and hold that RCW § 42.17A.405(3) is

unconstitutional as applied to Plaintiffs, the Court need not address whether RCW

§ 42.17A.405(3) is unconstitutional on its face.”

We agree with the district court’s decision not to address the plaintiffs’

broader facial challenge.  Given the record in this case, the plaintiffs have received

all the relief to which they are entitled.  The district court’s order was somewhat

ambiguous as to the scope of its injunctive relief, insofar as its application beyond

the immediate case.  The court stated that § 42.17A.405(3) was unconstitutional as

applied to the plaintiffs, but also that the defendants were enjoined from enforcing

4
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§ 42.17A.405(3) “against Plaintiffs in this case only” (emphasis added).  We

construe the district court’s order and corresponding injunction as precluding

enforcement of § 42.17A.405(3) against the plaintiffs in all similar circumstances,

where there is no evidence or appearance of corruption.  The defendants

themselves have acknowledged that “the [Washington Public Disclosure]

Commission read the order in the broadest manner possible, i.e., that it is enjoined

from ever enforcing Wash. Rev. Code § 42.17A.405(3)’s contribution limits

against the Recall Proponents.”2  Even if there may be non-parties to this litigation

who generally may enforce § 42.17A.405(3) and who theoretically might not be

bound by the district court’s injunction, see Fed. R. Civ. P. 65(d)(2), Farris I and

the district court’s order clearly preclude enforcement of §42.17A.405(3) against

the plaintiffs when there is no evidence or appearance of corruption, because the

provision is unconstitutional in such instances. Accordingly, the plaintiffs have

received all the relief to which they are entitled.

2 The defendants also said that “until a court directs that the Commission
may interpret the order more narrowly, the Commission remains permanently
enjoined from enforcing the contribution limits against the Recall Proponents.” 
We conclude that the Commission is enjoined from enforcing § 42.17A.405(3)
against the plaintiffs in the future, but, consistent with Farris I and as we have
emphasized, only in cases where there is no evidence or appearance of corruption.
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This interpretation comports with the general notion that courts should favor

narrow constitutional rulings over broad ones.  See, e.g., Wash. State Grange v.

Wash. State Republican Party, 552 U.S. 442, 450 (2008) (“Facial challenges are

disfavored for several reasons.”); United States v. Raines, 362 U.S. 17, 21 (1960)

(“This Court . . . is bound by two rules, to which it has rigidly adhered: one, never

to anticipate a question of constitutional law in advance of the necessity of

deciding it; the other, never to formulate a rule of constitutional law broader than is

required by the precise facts to which it is to be applied.” (internal quotation marks

omitted)); Colo. Right to Life Comm., Inc. v. Coffman, 498 F.3d 1137, 1144-45,

1155-56 (10th Cir. 2007) (holding that an as-applied ruling on part of a campaign

finance reform amendment was sufficient and that the court did not need to reach a

facial challenge, as “the nature of judicial review constrains a federal court to

consider only the case that is actually before it”).

Finally, even if the district court abused its discretion in striking declarations

concerning standing that the plaintiffs filed with their reply brief, the additional

recall campaign Jeffrey Helsdon described in his declaration did not include

evidence or the appearance of corruption.  Accordingly, Farris I and the district

court’s order extend to this second recall campaign, so the plaintiffs’ challenge to

this portion of the court’s order is moot.
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2. The district court correctly ruled that the plaintiffs’ motion for

attorney’s fees was filed after the applicable 14-day deadline.  See Fed. R. Civ. P.

54(d)(2)(B) (“Unless a statute or a court order provides otherwise, the motion [for

attorney’s fees] must: (i) be filed no later than 14 days after the entry of judgment .

. . .”).  On the other hand, the court erred in analyzing whether the plaintiffs’ error

was the result of excusable neglect and they were entitled to an extension of the

deadline.  See Fed. R. Civ. P. 6(b)(1) (“When an act may or must be done within a

specified time, the court may, for good cause, extend the time: . . . (B) on motion

made after the time has expired if the party failed to act because of excusable

neglect.”).  

The court relied primarily on Kyle v. Campbell Soup Co., 28 F.3d 928 (9th

Cir. 1994), and the three-judge panel opinion in Pincay v. Andrews (Pincay I), 351

F.3d 947 (9th Cir. 2003), in evaluating possible excusable neglect.  But we

reversed Pincay I in our en banc decision in the same case, see Pincay v. Andrews

(Pincay II), 389 F.3d 853, 860 (9th Cir. 2004) (en banc), and Pincay II cited Kyle

as part of “[o]ur circuit’s confusion” on excusable neglect, id. at 857.  Moreover,

the district court listed all four factors from Pioneer Investment Services Co. v.

Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993), but did not address

the first and fourth in its analysis.  See Pioneer, 507 U.S. at 395 (A court typically
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considers four factors in determining whether a moving party engaged in excusable

neglect: (1) “the danger of prejudice” to the opposing party; (2) “the length of the

delay and its potential impact on judicial proceedings”; (3) “the reason for the

delay, including whether it was within the reasonable control of the movant”; and

(4) “whether the movant acted in good faith.”); see also Ahanchian v. Xenon

Pictures, Inc., 624 F.3d 1253, 1261-62 (9th Cir. 2010) (“[T]he district court here

neither cited nor applied the Pioneer[] test, but instead based its decision solely on

whether the reason for the delay – the third Pioneer[] factor – could establish

excusable neglect. By ignoring the other three factors, the district court abused its

discretion.”); Lemoge v. United States, 587 F.3d 1188, 1194 (9th Cir. 2009) (“[W]e

conclude that it will always be a better practice for the district court to touch upon

and analyze at least all four of the explicit Pioneer[] factors.”).

On remand, the district court should reevaluate the excusable neglect issue

by addressing all four factors of the Pioneer test under our current law.

Costs on appeal awarded to the plaintiffs.

AFFIRMED IN PART; VACATED AND REMANDED IN PART.
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Please respond to:  Thomas H. Oldfield │ Direct: 253.414.3510 │ Cell: 253.229.9983 │ toldfield@tacomalawfirm.com 
 

    
July 14, 2015 

 
Washington Public Disclosure Commission 
711 Capitol Way, Room 206 
P.O. Box 40908      
Olympia, WA 98504      
 
Attn: Tony Perkins, Lead Political Finance Specialist  

 
via email: pdc@pdc.wa.gov and USPS 

 
Dear Mr. Perkins: 

This letter is to respond to the questions presented in your e-mail of July 9, 2015. In 
several of your inquiries, you use the terms “principal decision makers”, which does not appear 
to be a defined term either in statutes or regulation. Recall Mark Lindquist is a nonprofit 
corporation. For clarity, we will treat the officers and directors as “principal decision makers”, 
but also include Oldfield & Helsdon, PLLC, its counsel, and Joan Mell, an attorney who has 
provided significant input, within the category of principal decision makers for purposes of this 
response. 

 
1. Has the Committee, its officers or principal decision-makers had contact or entered 
into any communication with a person known at the time to be a candidate for Pierce 
County Prosecutor in a future election, or with that candidate’s agent concerning the 
proposed recall of Mark Lindquist or the Committee? 

Response: The Recall Mark Lindquist Committee (the “Committee”) is unaware of any 
declared or undeclared candidates for Pierce County Prosecutor at this time. To the extent 
that any potential donor has indicated a possible interest to seek the office of Pierce 
County Prosecuting Attorney in the future, please see the response to question 7, below. 
 

2. Has the Committee, its officers or principal decision-makers had contact or entered 
into any communication with any employee or official of the Pierce County Prosecutor’s 
Office concerning the proposed recall of Mark Lindquist or the Committee? 
 

Response: Yes. 
 
 

3. Has the Committee, its officers or principal decision-makers had contact or entered 
into any communication with members of the Pierce County Council concerning the 
proposed recall of Mark Lindquist or the Committee? 
 

OLDFIELD & HELSDON, PLLC │ ATTORNEYS AT LAW 

     1401 REGENTS BLVD, SUITE 102 │ FIRCREST, WA 98466 │ P.O. BOX 64189 │ UNIVERSITY PLACE, WA 98464 │ TEL: 253.564.9500 │ FAX: 253.414.3500 
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 Response: No. 
 
4.    If the answer to questions 1, 2, or 3 is yes, identify the officer or principal decision-
maker of the Committee who had the contact, the candidate or other individual contacted, 
the time and place of each contact, and the substance of the information exchanged.  In 
particular, please state whether the contacts concerned either: 
a.      an effort to recall Mark Lindquist from the office of Pierce County Prosecutor; 
b.      campaign expenditures in support of that effort; or 
c.      the appointment or election of any other person to that office. 
 

Response:  
(a) Certain officers and principal decision makers of the Recall Mark Lindquist 
Committee have had contact with employees or officials of the Pierce County 
Prosecutor’s Office to obtain additional factual information to clarify allegations stated in 
whistleblower complaints filed by them to assure accuracy of the statement of charges for 
the recall and subsequent litigation. These include: 
Carolyn Merrival, the spouse of one of the whistleblowers has spoken with her husband 
about the recall. She has spoken to a deputy prosecutor who is not a contributor and who 
does not want his/her identity disclosed due to fear of retribution regarding fundraising 
strategy; 
Mr. Helsdon and Mr. Oldfield have spoken to two deputy prosecuting attorneys regarding 
the recall and related litigation. The identity of the persons contacted and the subject 
and/or content of the communications is privileged as attorney-client communication and 
attorney work product; and 
Ms. Mell has spoken to the whistleblowers to obtain additional factual information to 
clarify allegations stated in whistleblower complaints filed by them to assure accuracy of 
the statement of charges for the recall and subsequent litigation. 
(b) Ms. Merrival sent out an email to numerous recipients including two deputy 
prosecutors telling the recipients that the committee is doing phone calls for fundraising; 
and 
Steve Merrival contributed $140 to the Committee. 
(c) No. 
 

5.  Has the Committee solicited or received any offer of contributions from any person 
identified in response to question 4? 
 
 Response: Yes. 
 
6. If the answer to question 4 is yes, please identify the person who was solicited, or 
who offered a contribution to the Committee, and the amount of the contribution solicited 
or offered. 
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 Response: Steve Merrival has contributed $140. 
 
7. Does the Committee have any plan or protocol in place to prohibit actual or 
potential candidate contact or decision-making authority for the Committee? 
 

Response: As noted above, the Committee is unaware of any declared or undeclared 
candidates for Pierce County Prosecutor at this time. Should the committee become 
aware of such a candidate, or if any person, when contacted, indicates an intent to run for 
the office in the future, campaign personnel will be instructed to (i) not coordinate any 
campaign expenditures with such a candidate or his or her campaign committee, (ii) not 
solicit or accept contributions from such a candidate or his or her campaign committee, 
and (iii) not solicit any donations or support in support of or opposition to such a 
candidate or his or her candidate committee. The Committee’s officials and decision 
makers are aware that they must abide by all existing campaign finance laws, including 
those applicable to coordination and volunteers will be informed of the necessity of 
abiding by all existing campaign finance laws, including those applicable to coordination. 
Campaign personnel will be directed to appropriate educational material produced by the 
PDC. 
 

8. What steps has the Committee taken or plan on taking to educate committee 
officials, decision-makers or volunteers on potential “coordination” with actual or potential 
candidates? 
 
 Response: See response to question 7 above. 
 
9. What position does the Committee take with respect to contribution limits being 
applicable to other political committees involved in a recall election? Does the Committee 
believe that such limits should or should not apply? 
 

Response: The Committee believes that all political committees involved in recall 
campaigns should be able to freely speak and associate, and that the voters benefit from 
learning as much about the issues regarding the recall campaign as possible. The 
Committee therefore does not believe that such limits should apply to other political 
committees involved in this recall election. However, the Committee wishes to note that, 
regardless of the Committee’s position, the U.S. Court of Appeals for the Ninth Circuit 
held that the fear of “disproportionate influence” by the Committee cannot justify the 
Public Disclosure Commission’s application of the cap to the Committee if it decides that 
the cap should apply to any political committee formed to retain Mr. Lindquist in office. 
In particular, the Ninth Circuit stated: 
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[T]he State argues that allowing it to limit contributions to incumbent 
political officials opposing a recall, but prohibiting it from enforcing 
contribution limits against recall committees supporting the recall would 
lead to disproportionate influence by recall committees. The possibility 
that independent committees will make expenditures disproportionate to 
political candidates or incumbents, however, is simply a consequence of 
Citizens United that is now a feature of all political campaigns. See 
Citizens United [v. FEC,130 S. Ct. 876, 910 (2010)] (“Reliance on a 
‘generic favoritism or influence theory ... is at odds with standard First 
Amendment analyses because it is unbounded and susceptible to no 
limiting principle.’” (quoting McConnell [v. FEC, 540 U.S. 93, 296 
(2003)])). The State has not provided any evidence that Washington's 
recall elections present a special circumstance in which “[t]he appearance 
of influence or access” would “cause the electorate to lose faith in our 
democracy.” Id. 
 

Farris v. Seabrook, 677 F.3d 858, 867 n.9 (9th Cir. 2012). Thus, whether the 
Commission may apply the cap to the Recall Mark Lindquist Committee does not, and 
cannot, depend on whether the Commission does or does not apply the cap to any 
committee formed to retain Mr. Lindquist. 
 

 I trust that this is fully responsive to your inquiries. I look forward to addressing this 
matter further at the Commission hearing on July 23, 2015. In the meantime, if I can be of any 
further assistance, please contact me. 
 
      Very truly yours, 
 
      /s/ Thomas H. Oldfield 
 
      Thomas H. Oldfield 
 
THO:hs 
cc: Recall Mark Lindquist 
 




	Memo | Hearing for Declaratory Order
	1 - Helsdon Letter
	2 - RCW 42.17A.405
	3 - WAC 390-05-400
	4 - November 6, 2012 Order on Plaintiff’s Motion for Summary Judgment
	5 - Memorandum Opinion of 9th Circuit
	6 - Oldfield Response to PDC staff Inquiry
	7 - Committee to Recall Mark Lindquist Registration




